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DRASTIC CHANGES

Medicaid Revised: The Deficit Reduction Act

New financial eligibility rules restrict coverage

By JAY KEARNS

On Feb. 8, 2006, President George W. Bush signed
into law the Deficit Reduction Act of 2005
(DRA). This law, which the administration predicted
will save taxpayers nearly $40 billion in additional
spending over the next five years, drastically tight-
ened the rules on qualifying for Medicaid coverage.

This article will examine four of the major
changes to the Medicaid program.

Lookback Lengthened

Lookback in Medicaid refers to the period of time
from the date of the Medicaid application back. If an
applicant made transfers or gifts during the lookback
period without receiving fair market value in
exchange, the applicant may be subject to a disquali-

fication penalty.

Prior to the DRA, the lookback period was five years
on any trust in which an applicant had an interest. For
all other assets, the lookback period was 3 years.

Now, the DRA mandates a 5 year lookback on all
assets, commencing with gifts made on or after Feb.
8, 2006.

Prior to the DRA, the period of disqualification
began on the first day of the month in which a trans-
fer was discovered during the lookback period. For
example, if John gave away $100,000 in January
2006, the period of disqualification would begin on
Jan. 1, 2006. The calculation would be the $100,000
gift divided by the average monthly cost of a
Connecticut nursing home ($8,646 as of July 1,
2006). $100,000 divided by $8,646 equals 11.56. The
disqualification period, therefore, would run 11.56
months, from Jan. 1, 2006 through Dec.17, 2006.

Under the new law, the period of disqualification

Since the DRA was enacted,
attorney Jay Kearns has
reviewed several CCRC con-
tracts for clients, and not one
has mentioned that the refund

must be spent down for
Medicaid eligibility.

Jay Kearns is an attorney at Kearns & Kearns in
West Hartford focuing on special
needs trusts, estate planning, probate and
estate settlement, and elder law.

does not start until the later of (1) the date of the
transfer or (2) the date that the applicant has met
the resource eligibility limit of $1,600, and med-
ically requires an institutional level of care, and the
Medicaid application has been filed. Of course,
this presumes no other period of disqualification is
running.

For example, John gave away $100,000 in January
2007. Should John enter a nursing home before Jan.
1, 2012, exhaust his funds, and make an application
for Medicaid, the 11.56 months of disqualification
starts at the time John’s Medicaid application is filed.
Therefore, John’s first day of eligibility for Medicaid
would be some 11.56 months after he applied.

Clearly, this is a dramatic change from the old law.
The disqualification period doesn’t start until after
the applicant has run out of funds and is in an insti-

tution. There’s no more
waiting it out at home.

State As Beneficiary
Prior to the DRA, the
state would examine
annuities owned by the
community spouse or
institutionalized spouse
to determine (1) whether
the annuities could be
assignable or sold to oth-
ers and (2) whether the
annuity was properly
annuitized within the life
expectancy tables of
HCFA Transmittal 64.

If the annuity could
be assigned, it was con-
sidered an available
asset, thereby resulting in a denial of Medicaid until
the annuity was sold. This rule resulted in the sale of
annuities at substantially discounted prices to private
companies, which would purchase these on the sec-
ondary market.

Now, the DRA requires that at the time of the
Medicaid application or recertification for Medicaid
eligibility, the applicant must disclose a description
of any interest which the applicant or community
spouse has in an annuity.

The state is required to notify the issuer of the
applicant’s or community spouse’s annuity of the
state’s right to become a preferred beneficiary. The
state may require the issuer to notify the state of any
fluctuation in the amount of money withdrawn
from an annuity. The transfer of an annuity shall be
treated as a transfer of an asset for less than fair mar-
ket value, unless the state is named as a remainder
beneficiary for at least the total amount of medical
assistance paid on behalf of the institutionalized
individual, or unless the state is named as a second
beneficiary behind the community spouse, minor,
or disabled child.

This change in the Medicaid law dramatically

stops the practice of purchasing annuities with funds
that must be spent down to meet the Medicaid eligi-
bility asset threshold, and then annuitizing them to
avoid the spend-down of these resources on the nurs-
ing home.

There is an exception to this general annuity rule if
the annuity is owned in an IRA, SEP, or a Roth IRA.

Home Equity Limit

An applicant for Medicaid is disqualified if he or
she has equity in the home of $500,000 or $750,000,
at the option of the state. Connecticut has not yet
issued the Medicaid regulations specifying which
value the Department of Social Services shall use.

This provision does not apply to a home occupied
by a community spouse, a child under 21 years of age,
or a disabled child. The purpose of this provision is
to force Medicaid applicants to obtain a reverse
annuity mortgage or a home equity loan to reduce
the equity in their home.

Previously, this was not a concern. The state did not
lien a home unless people were single, receiving
Medicaid in the nursing home, and not likely to return
to their home, or unless people were receiving services
from the Connecticut Home Care for Elders Program.

With the advent of new, innovative public assis-
tance pilot programs, such as the Money Follows the
Person Initiative, which is specifically designed to
divert people from nursing homes back to their own
homes, this provision will become problematic.

Accessible Escrows

Under the old law, your clients could “buy into” a
Continuing Care Retirement Community determine
what percentage of their entrance fee, held in escrow,
would be refunded at their death, depending upon
the monthly maintenance fee which clients chose to
pay for their lifetimes.

When clients moved into the CCRC'’s skilled nurs-
ing facility and were unable to pay the monthly
maintenance fees, they applied for Medicaid. Since
the entrance fee was held in escrow by the facility, it
was not accessible to the clients and Medicaid would
then be granted.

Now, however, the DRA mandates that the
entrance fee is an accessible asset for Medicaid eligi-
bility if the CCRC contract provides that the entrance
fee may be used for care, or if clients are eligible for a
refund and the entrance fee does not purchase an
ownership interest.

Since the DRA was enacted, the author has
reviewed several CCRC contracts for clients, and not
one has mentioned that the refund must be spent
down for Medicaid eligibility with the ultimate result
that the client might not receive a refund.

The DRA dramatically changed many of the
Medicaid rules since the last major changes in 1993.
Attorneys who counsel seniors or persons with dis-
abilities on financial matters should carefully
review all DRA changes, including those not cov-
ered in this article. |
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Family Feuds Follow Famous People After Death

Tales of decapitation, cremation, and unpaid funeral bills abound

By SANDY COHEN

The Associated Press

ames Brown has yet to rest in peace.
j His embalmed body lies in a sealed cas-
ket at his South Carolina home while his
family and attorneys argue over his estate
and final resting place. Security guards
maintain constant watch over the
Godfather of Soul—whose coffin sits in a
temperature-controlled room—while

already dumped most of Lawford’s ashes
into the ocean four years earlier during a
drunken party just after the actor’s death.

Public figures usually establish their bur-
ial plans well ahead of time, said Ron Hast,
publisher of Mortuary Management, a
national monthly magazine for the funeral
industry. Burials typically take place no
more than seven days after death. Some
religious traditions require even more
timely interment.

But burial is not enough to end some
family feuds.

Lawsuits continue to be filed years after
Marlon Brando’s 2004 death. The actor’s
former caregiver sued the executors of his
estate in July, claiming she was forced out
of a house Brando bought for her. A former
Brando business manager also sued the
actor’s estate in 2005, claiming sexual
harassment and wrongful termination.

Fights over child support and paternity

issues continued for more than a year after
singer Ray Charles died in June 2004.
Sometimes the arguments begin while
the prominent person is still alive. The fam-
ily of 88-year-old evangelist Billy Graham is
already at odds over where his final resting
place will be. One son wants him buried
near the family home in North Carolina,
while another wants Graham’s grave
located near the evangelical center that
bears his name. |

issues surrounding his estate are hashed
out. Brown died Dec. 25.

Such posthumous problems are not new.
While burial battles like Brown’s are rare,
family dramas have haunted famous folks
well into the afterlife.

The list includes athletes, musicians,
movie stars and others.

“It’s just the nature of families,” said
Joelle Drucker, an attorney with Greenberg
Traurig in Los Angeles. “If you don’t get
along, if there’s a prior marriage with chil-
dren and conflicting interests, there’s always
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Our residents enjoy independence,
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Barbara Joyce Ferrell, insisted Williams
wanted to be cremated, as indicated in his
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ued more than two years after Williams’s
death, when Ferrell dropped the case.
Cremation is not problem-free either.
Four years after actor Peter Lawford’s
death, his ashes were removed from a crypt
at a Los Angeles cemetery because his chil-
dren reportedly refused to pay the funeral
bills. The ashes were turned over to
Lawford’s fourth wife, who scattered them
in the Pacific Ocean. Then one of Lawford’s
friends came forward, claiming he had
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INDUSTRY REGULATION

Homecare Agency Is Now A Consumer Product

New state statute requires licensure, but greater protections are needed

By J. MARTIN ACEVEDO

Ithough homecare for the elderly has

been available for years, it was not until
the beginning of this decade that such type
of homecare began to receive greater
exposure as an affordable alter-
native to premature institu-
tionalization. Nonetheless, a
large portion of the public at
large, including many elder
law practitioners, continue
to be unacquainted with this A
custodial care option.

Under the private duty
non-medical homecare model,
a “homemaker-companion
agency” hires workers to
care for seniors at
home. These caregivers
can provide a range of
services, including
assistance with activi-
ties of daily living such
as bathing, dressing,
grooming, mobility
assistance, toileting, feeding, and providing
medication reminders. In addition, care-
givers can assist with essential activities
such as grocery shopping, meal prepara-
tion, transportation, laundry, and perhaps
most important, companionship. The scope
of care can range from a few hours each
week to around-the-clock care provided by

Attorney J. Martin Acevedo serves as
general counsel to Companions &
Homemakers, Inc., a provider of homecare
services for older adults in Connecticut.

a “live-in companion.”

Not surprisingly, studies have revealed that
most seniors prefer to remain and age at
home and have their needs and services safely
met in the comfort of familiar surroundings.
Research also has shown that properly deliv-
ered elder homecare can positively con-
tribute to seniors’ overall mental and
physical health. As a matter of public
policy, the federal and state govern-
ments have recognized homecare as a

cost-effective alternative to expensive
institutionalization options.

Unlike its medical counterparts,
the field of non-medical homecare
has been largely unregulated in
Connecticut, with most rep-
utable agencies policing
themselves.

Last year, however, the
General Assembly passed
a new law requiring
“homemaker-companion
agencies” to obtain a cer-
tificate of registration
from the Department of
Consumer Protection as a condition of
doing business in Connecticut. Officially
signed into law by Governor M. Jodi Rell on
May 26, 2006, Sections 52 through 62 of
Public Act 06-187 became the state’s first
statutory enactment regulating non-med-
ical elderly homecare services and the agen-
cies that provide such services. The law has
been in effect since Oct. 1, 2006.

Nick Lacy

Consumer Protection
The new law imposes several require-

ments on homecare providers, including a
requirement that each agency conduct com-
prehensive background checks on newly
hired caregivers and provide each client with
a contract or “individualized service agree-
ment” (ISA) at the inception of the parties’
relationship. ISAs must state: (a) the type of
services to be provided (i.e., live-in service,
companionship, homemaking); (b) their
duration (i.e., 3 hrs. twice weekly; ongoing);
and (c) their cost (i.e., 16.50 per hour, or, if a
live-in, a per diem rate).

The term “comprehensive background
check” was not defined by the law. It is antici-
pated that soon to be issued permanent regu-
lation will provide further clarification on the
issue. This author believes that a “comprehen-
sive background check” should encompass at
least (i) a criminal records check performed
by a reputable vendor of the agency’s choice;
(ii) a references check; and (iii) a thorough
personal interview with the applicant.

Client Contracts

In addition, provisional regulations
adopted by the Department of Consumer
Protection state that ISAs also must include:
(1) a clear definition of the client-agency-
worker relationship (i.e., employee versus
independent contractor); (2) an explanation
of what steps agencies take to protect the
client’s personal information; (3) a list of job
categories; (4) a list of job duties per worker
category; (5) an “employee schedule”; (6) the
company’s policy for the acceptance of gra-
tuities and gifts from clients; (7) a complaint
process for client and third party grievances;
(8) a statement that the client has the right to

request changes to or review the contract or
service plan; (9) a statement that employees
are required to submit to a comprehensive
background check; and (10) a statement that
the company’s records are available for
inspection or audit by the Department of
Consumer Protection.

Individuals also can verify an agency’s regis-
tration at: http://www.dcpaccess.state.ct.us
/DCPPublic/LicenseLookup.asp (last accessed
Jan. 29, 2007).

Because the law was designed to protect
the elderly consumer using non-medical
homecare services, enforcement of the law is
vested in the DCP, not the Department of
Public Health. Aside from the DCP’s broad
statutory powers to investigate an agency’s
compliance with the requirements of the
statute, the law explicitly provides for penal-
ties against those agencies that are found to
have engaged in (i) conduct likely to mis-
lead, deceive or defraud the public; and/or
(ii) untruthful or misleading advertising.

First Step

As an initial step, this new law strikes a
reasonably fair balance between the rights of
the elderly consumers and the homemaker-
companion agency. The law, however, may
have to be amended to provide additional
protections for the elderly consumer.

For instance, although the statute originally
had been conceived as a means to prevent cer-
tain individuals from operating a homecare
for the elderly agency, the statute does not
appear to require agency owners or principals

H See AGENCY on PAGE 8

Companion Worker Sues For Overtime Pay

U.S. Supreme Court to review Second Circuit decision in employee’s favor

By J. MARTIN ACEVEDO

ffordability and higher quality of life are two of the

most attractive attributes of non-medical homecare for
the elderly. For a reasonable hourly fee, a reputable home-
care agency will place a properly trained, adequately
screened, and legally documented caregiver in the elderly
consumer’s home to assist him or her with activities of daily
living and provide the much needed companionship many
seniors require.

Particularly in the case of around-the-clock help or “live-
in” companions, agencies can make quality homecare
affordable to seniors and still derive a modest profit in part
because, under current law, “companion” workers are
exempt from payment of overtime and minimum wage law
under the Federal Labor Standards Act (FLSA).

A “live-in” companion is defined as a worker who, in
exchange for a competitive per diem wage plus free room and
board, agrees to be employed to provide around-the-clock
care to his or her elderly client. Contrary to what some
believe, live-in workers do not literally work 24 hours each
day. Live-ins are entitled to eight hours of uninterrupted sleep
and in many cases enjoy ample down time during the day.

Under the FLSA, an employer does not have to pay over-

time to “any employee engaged in domestic service employ-
ment to provide companionship services for individuals
who (because of age or infirmity) are unable to care for
themselves.” 29 U.S.C. € 213(a)(15). By federal regulation,
that exemption was extended to companionship services
performed by caregivers “who are employed by an
employer or agency other than the family or household
using their services.” 29 C.ER. ¢ 552.109(a)(emphasis
added). For the last 30 years, homecare agencies have relied
on the regulation for the proposition that they are entitled
to the benefits of this exemption.

If the companionship exemption were eliminated, com-
panions would be entitled to overtime compensation for
hours worked in excess of 40 in a workweek. In the case of
live-in companions, the loss of such exemption would
make the cost of receiving care at home cost-prohibitive for
all but the most affluent individuals.

Pending before the U.S. Supreme Court, however, is liti-
gation which, depending on the outcome, may result in the
extinction of the companionship exemption for third-party
employers such as homecare agencies.

Test Case
In Coke v. Long Island Care at Home, Ltd., 376 E3d 118 (2d

Cir. 2004)(“Coke I”’), the United States Court of Appeals for
the Second Circuit held that the companionship exemption
cannot be used by a homecare agency to avoid paying its care-
givers minimum wage and overtime compensation.

To date, the Coke ruling is the first and only federal appel-
late court to rule that such exemption is unavailable to home-
care agencies. Previously, in Johnston v. Volunteers of America,
Inc., 213 E3d 559 (10th Cir. 2000), the Federal Court of
Appeals for the Tenth Circuit explicitly held that third-party
employers can avail themselves of the companionship exemp-
tion to avoid paying companion workers overtime.

The facts at issue in the Coke case are relatively simple.
Evelyn Coke, a New York homecare attendant, sued her
employer in federal district court alleging that it failed to
pay her overtime compensation in violation of the FLSA.
Specifically, she claimed that the federal regulations defin-
ing and interpreting the companionship services exemption
were unreasonable. With the support of the Service
Employees International Union, Evelyn Coke brought the
case against her employer as a test case.

The District Court ruled for the employer, holding that
Coke’s employment was subject to the FLSA’s exemption

H See OVERTIME on PAGE 8



FEBRUARY 2007

ELDER LAW

BATTLING BACK

Blocking The Punch Of Medicaid Reform

Spousal refusal may allow married couples to keep more assets

By BARBARA W. REYNOLDS
and ROSEMARY B. JONES

lder law attorneys who work with Title

19, also known as Medicaid, have faced
changes in eligibility rules both at the fed-
eral and state levels that make it more dif-
ficult for clients to protect assets or even
retain adequate assets for their own care
and living needs. One new technique to
help clients keep their assets intact is
called “spousal refusal” wherein a well
spouse actually refuses to spend his or her
assets on the nursing home needs of his or
her spouse.

The situation may present itself as fol-
lows: an older married couple is living at
home when one spouse starts declining—
it may be loss of vision, limited mobility,
progressive dementia, a stroke or one of
many other medical issues. At some point,
the well spouse can no longer provide all
of the care that is needed and the couple

Barbara W. Reynolds and Rosemary B.
Jones are partners in the firm of Reynolds
& Jones, LLC located in New Milford.
Both are Certified Elder Law Attorneys
qualified through the National Elder
Law Foundation.

must pay for either home care or nursing
home care. The expense of this care can
range from $60 for four hours of care
daily at home to $325 or more per day in

a nursing home.

During the 1980s, many families
became impoverished when one spouse
needed skilled nursing care. Congress
responded to this problem with the
Medicare Catastrophic Coverage Act of
1988, which permitted a “community
spouse” (i.e. the well spouse) to retain a

community spouse resource allowance
(CSRA) beyond that permitted to the
institutionalized spouse (the spouse in
need of assistance). 42 U.S.C. § 1396r-

5(¢)(2). Generally, this meant that the
community spouse could retain the home
(an excluded asset, together with a car,
modest life insurance policy and prepaid
funeral contracts) and one-half of the
couple’s counted resources up to
$101,640.

Often a community spouse could actu-

ally keep more in assets if, after an admin-
istrative hearing, it were determined that
he or she needed additional assets to pro-
duce enough income to meet the monthly
allowance established for him or her by
the Department of Social Services, which
could be up to $2,541 per month. While in
some parts of the U.S. this may be suffi-
cient for a spouse to live on, it is often not
enough for someone in Connecticut with
high taxes, heating and electric bills, pre-
scription drug costs, not to mention food
and home maintenance.

Several years ago, however, the DSS
chose to follow the “income first” rule,
which requires that before a community
spouse can keep additional assets, the
income of the institutionalized spouse
must be added to that of the community
spouse. If this produces enough income
for the community spouse, then addi-
tional assets may not be retained.
Unfortunately for the community spouse,
however, when the institutionalized
spouse dies, the income may drop dramat-
ically, thereby effectively impoverishing
the community spouse.

“Spousal refusal” has actually been used

M See NEW REGULATION on PAGE 7
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Seven Month Wait For State Assisted Home Care

‘Unreasonable’ delay as elderly couple struggled to cope

By LINDA L. ELIOVSON

aria Gonzalez [names changed for
Mclient privacy] and her daughter,
Angela, came to me for advice in early July
2005.

Mr. Gonzalez, Maria’s husband, was suf-
fering from increasing debilitation, fol-
lowing a severe stroke seven years
before. Paralysis of his left side,
diabetes and multiple medical
problems left him compro-
mised and angry. A fiercely
independent 80-year-old,
he railed against his ill-
nesses, while depending
on—and  exhausting—his
wife. She struggled to help him
maintain his dignity and an
illusion of independence.
Now she, too, was
afflicted. At age 74, her
physical capacity was
compromised by
severe back strain from
helping her husband
transfer, dress, bathe,
etc; high cholesterol and blood pressure;
and anxiety resulting from the severe pres-
sure she was under.

The Gonzalez children tried to provide
help over the years, but geographic dis-
tances, family and work prevented suffi-
cient assistance. Their homes were too
small to accommodate their parents. An
old-fashioned family, they never thought
to seek help and had always bowed to Mr.
Gonzalez’s wishes as head of household.
The option of nursing home placement
was not even to be discussed. A hard work-
ing family, the parents had immigrated to
the U.S. in the early 1960s and had worked
two to three jobs each. Their estate
included a small $250,000 condo, $56,000

Attorney Linda Eliovson represents seniors
and families in the Fairfield area in estate
planning, probate and estate administra-
tion, and elder law matters, including
Medicaid planning.

mortgage, 1997 Nissan, $50,000 in IRAs
and $55,000 in miscellaneous bank & CD
plus life insurance policies with minimal
cash value. Mr. Gonzalez’s income from
Social Security and pension was $1,945 per
month; Mrs. Gonzalez’s was $943.
A primary skill of an elder law attorney
(as in all practices) must be to
listen subtly to help a family
reach the inevitable con-
clusions they came to
hear. Two meetings and
multiple phone calls
later, the Gonzalez family
agreed to apply for
Medicaid assistance under
the Connecticut Home Care
Program for Elders (CHCPE).
We filed an application for
assistance in October 2005.
Accompanying this were complete
financials for three years prior
to date of application; doc-
umented asset spend-
down to required levels;
established conservator-
ship and approved trust
with diversion of income; and an
“Eligibility Determination” of compro-
mised health by the Department of Social
Services’” Alternate Care Unit.

Five Months Late

Despite repeated calls and correspon-
dence noting the urgent nature of this
application, it was not approved until May
of 2006—seven months later.

Meeting the income cap as set by Federal
regulations was a difficult hurdle, but the
extraordinary delays in confirming Mr.
Gonzalez’s disability—despite records
already submitted—were unreasonable,
especially in light of federal law requiring a
45-day turn around.

Three levels of care can be applied for
under CHCPE. The process is initiated by a
call to the Alternate Care Unit to arrange
for a Health Screen for the applicant.
Alternatively a Home Request Form may
be sent to DSS, Alternate Care Unit, 11th

Floor, 25 Sigourney Street, Hartford, CT
06106. The program provides guidance in
English and Spanish. Levels I and II are
State Funded programs; Level III is a
waiver under the Federal/State Medicaid
Program providing the highest level of ser-
vices. Mr. Gonzalez’s health needs required
Level III assistance.

If an individual qualifies, CHCPE can
provide assistance with activities of daily
living and certain medical needs by provid-
ing visiting nurses or home health aides, in
addition to homemaker and chore services,
home delivered meals, companion services,
adult day care, emergency response systems
and—in some cases—placement in man-
aged residential communities (MRC’s).
Qualifications include being age 65 or
older, Connecticut residency, meeting the
program’s functional criteria and/or being
at risk of nursing home placement, and
meeting the program’s income and asset
guidelines.

Begin With Financials

If a Level III application is being filed,
our office prefers to begin with the financial
requirements, since analysis and record
retrieval can be challenging and time con-
suming. Unless all criteria are met and
demonstrated regarding Medicaid eligibil-
ity, benefits will not be awarded.

Under the Medicaid program the house
and one car were exempt—both for Mr.
Gonzalez, while he lived in the home, and for
Mrs. Gonzalez as the community spouse.
They were deducted from the total assets.

Cash surrender values of non-exempt
life insurance polices and any shares held
are counted assets. It was essential to obtain
updated information. Life insurance com-
panies can be slow to respond, so we imme-
diately forwarded requests.

Once asset values were confirmed with
actual statements from all holdings, I
encouraged the purchase of exempt assets.
For the Gonzalez family, this included the
purchase of irrevocable funeral contracts,
burial agreements, and pay-off of their
mortgage and credit card balances.

Under federal guidelines there is an
income cap for the home care waiver pro-
grams. An individual applicant cannot
receive in excess of three times the SSI rate.
At the time of Mr. Gonzalez’ application,
that cap was $1,809 per month (It is now
$1,869, effective 1/1/07). Mr. Gonzalez’s
fixed monthly income of $1,945 exceeded
the cap.

Conservatorship Needed

Delays began. The only way to achieve
eligibility was to reduce the income. The
only way to reduce the income was to divert
the excess $135.80 to an approved trust for
Mr. Gonzalez’s special needs. Federal legis-
lation, however, precluded Mr. and Mrs.
Gonzalez from creating their own trust.
Only a parent, guardian or court of law has
the authority to do so. The only way to
comply was to apply for conservatorship for
Mr. Gonzalez at Probate Court. Once
approved, the appointed conservator then
petitioned for permission to create a quali-
tying trust. This was time consuming, con-
fusing, unsettling and costly—a difficult
process for most families.

An additional hurdle was the require-
ment that—once submitted—a finding of
Mr. Gonzalez’s disabled condition had to be
forwarded by the Department of Social
Services to an outside medical review board
for confirmation. This requirement was
inflexible, despite documentation from
extensive medical records, and DSS’s own
Alternate Care Unit’s confirmed determina-
tion of compromised health and need for
assistance (including the danger to Mrs.
Gonzalez as sole caregiver).

The process delayed approval for over
seven months.

Mrs. Gonzalez and Angela came to the
office last week to thank us for all we’d
done. Mrs. Gonzalez looks better. She
smiles more easily and stands straighter.
She’s receiving good medical care herself
and has started a physical therapy program.
Mr. Gonzalez is calmer. Too many families
struggle without help. The system needs
some adjustment. [

In order for your client to stay home, he needs:

O help managing his meds
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New Regulation Permits Spousal Refusal
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successfully in New York for years, but is
now also being used in Connecticut, follow-
ing the 2005 case of Morenz v. Wilson-Coker,
No. 04-4107, U.S. Court of Appeals for the
Second Circuit. The Court held that the
state cannot deny Medicaid eligibility to a
person who has assigned his support rights
to the state, if his or her spouse refuses to
spend down for eligibility or refuses to pro-
vide asset information.

On March 15, 2006, the DSS issued regu-
lations implementing spousal refusal.
Federal law states that an institutionalized
spouse will not be ineligible for Medicaid
because of deeming assets from the com-
munity spouse, if the institutionalized
spouse assigns his or her spousal support
rights to the state. The state then has the
right to bring a support action against the
community spouse. If such an assignment
is made, the State must consider only the
assets of the institutionalized spouse in the
determination of Medicaid eligibility.

Case Studies

We have had several successful spousal
refusal applications where assistance was
granted, including the following:

* An 84-year-old man who owned a home
in Ridgefield had been paying for his wife’s
care in a nursing home since August 2002.
When he came to us, he had spent over
$400,000 of his life’s savings. He and his
daughter were concerned that he would not
have enough money for care which he would
soon need due to his increasing frailty and
forgetfulness. We applied for Medicaid, after
executing proper spousal refusal papers, and
his wife was granted assistance, while he
retained about $220,000.

* A 74-year-old man lived in subsidized
senior housing with his 85-year-old wife.
Because of her increasing dementia, he
was unable to leave her alone at all. He
had been paying for some at home assis-
tance and his assets were about $110,000.
Had we followed a traditional CSRA and
spend down, he could have kept only
about $60,000. By using spousal refusal,
the husband was permitted to retain all of
the assets and the wife received Medicaid
at home under the Connecticut Home
Care for Elders program. (As an aside,
after his refusal, the case worker reported
him to Adult Protective Services for finan-
cially abusing his wife. Although he was
shook up, the Adult Protective Services
visited their home and immediately closed
the case).

* A 92-year-old woman lived in a trailer
park taking care of her 94-year-old hus-
band who had suffered dementia for many
years. The family was seeking immediate
nursing home admission. The couple had
approximately $100,000 in assets and
combined monthly income of less than
$1200 from social security only. They had
applied for Title 19 on their own and were
denied due to excess assets. A kindly case-
worker sent them to us to request a fair
hearing. Although she would have pre-

vailed at a fair hearing, it would have
delayed his admission to a nursing facility
for several months and entailed additional
costs. We prepared a spousal refusal and
he was granted admission immediately.

Risk Of Enforcement Action

Lest you think that spousal refusal is too
good to be true, there are limitations on the
strategy. First, the community spouse may
refuse to spend only his or her own assets,
not those belonging to the institutionalized
spouse. Most notable, the state may sue a

community spouse in a support action to
recover the amount of benefits paid on
behalf of the institutionalized spouse.
While such actions would presumably be
selective, given the state’s limited resources,
some community spouses are unwilling to
take that risk.

In counseling clients on spousal refusal,
it is important to make certain that the
client understands the risk. We also try to
be selective in suggesting the strategy
where we believe there are circumstances
making them sympathetic cases such as

the ones described above. Even where the
state does elect to pursue support from
the community spouse, it is unlikely that
the community spouse will be in any
worse position that if he or she had not
elected to try that option.

When a community spouse is able to
retain assets, it helps maintain indepen-
dence and allows him or her to pay for his
own care privately, rather than both spouses
becoming wards of the state. Time will tell
just how many people the state will pursue
who have opted for spousal refusal. |
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to undergo their own comprehensive back-
ground check. Because of the nature of the
service being provided, agency owners should
undergo a fairly extensive background check.

This author believes an agency should be
denied registration if an owner’s back-
ground check yields evidence that the moral
character of the owner or agency principal is
such that he or she should not be entrusted
with the livelihoods of elderly persons who
may be prone to financial manipulation and
other forms of undue influence.

Similarly, the law or implementing regu-
lations should require that each agency set
forth in their ISAs a clear and conspicuous
statement disclosing the responsibility the
placement agency will assume (if any) for
the payment of the caregiver’s wages, taxes,
social security, Medicare, workers’ compen-
sation, and unemployment compensation.
Agencies who disclaim responsibility for
any of the above (i.e., do not withhold
taxes, do not carry workers’ compensation)
should be required to provide the client
with additional written disclosures regard-
ing the client’s potential liabilities.

For instance, consumers often assume—
albeit incorrectly—that their homeowners
insurance will cover worker-related injuries
when, in actuality, such policies often
specifically disclaim coverage for injuries
suffered by employees in the home.
Likewise, if the agency disclaims responsi-
bility for payment of payroll taxes, it will be
the consumer’s responsibility to do so.
When the taxes are not being paid, the gov-
ernment can sue the individual, family, or
estate for back taxes and penalties.

Finally, this author believes that the law
should (i) impose restrictions on an owner’s

ability to accept certain gifts from clients, (ii)
prohibit an owner from assisting a client in
the development of his will or estate plan and
(iii) require owners to refuse any appoint-
ment as trustee or fiduciary of the client.

In enacting P.A. 06-187 Sections 52
through 62, Connecticut joins a growing
number of states that have enacted statutes
regulating the homemaker-companion
industry. Because of the law is obviously in
its infancy, it will be some time before one
can adequately assess the law’s overall effi-
cacy. This initial effort, however, is laudable,
and should be applauded. |

Overtime
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for employees engaged in “companionship
services.” On appeal, however, the Second
Circuit sided with Coke. The portion of
the companionship services exemption
regulation that extended the exemption to
third-party employers such as homecare
agencies was invalid and therefore nonen-
forceable, the Second Circuit held. The
ruling foreclosed an agency’s ability to
continue to rely on the companionship
exemption in order to avoid paying over-
time compensation to companion work-
ers for any hours worked in excess of 40 in
a workweek.

The defendants in Coke asked the U.S.
Supreme Court to review the Second
Court’s decision. On Jan.23, 2006, the high
court granted the homecare agency’s certio-
rari petition and, in an interesting proce-
dural development, vacated the judgment
and remanded the case back to the Second
Circuit for further consideration in light of
a U.S. Department of Labor’s Wage and
Hour Advisory Memorandum No. 2005-1
(Dec. 1, 2005). According to the Solicitor
General’s amicus brief in support of certio-
rari, the DOL's Memorandum reiterated the
DOLs position that the exemption is avail-
able to “home health care aides employed
by third-party companies or agencies” and
demonstrated that, in holding the exemp-
tion unenforceable, the Second Circuit had
run afoul of Congressional intent.

Prohibitive Costs Predicted

Despite the Supreme Court’s remand
and the existence of the DOL
Memorandum, on Aug. 31, 2006 the
Second Circuit issued an opinion in which
it adhered to its original decision invali-
dating the regulation in question. Coke v.
Long Island Care at Home, Ltd., 462 F.3d
48 (2nd Cir. 2006)(“Coke 1I7”).
Fortunately, on Jan. 5, 2007, the United
States Supreme Court granted the defen-
dants’ petition for certiorari, paving the
way for the Supreme Court to resolve the
matter once and for all. As the final
arbiter of federal law, the Supreme Court’s
ruling on this issue will affect homecare
agencies across the nation, not just those
that conduct business in the three original
jurisdictions affected by the Second
Circuit rulings in Coke I and II. ]
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