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NEEDS TO COME TO GRIPS 
WITH THE FACT THAT 

BROWNFIELD REDEVEL-
OPMENT SHOULD BE DI-
VORCED FROM THE TRA-
DITIONAL CONCEPTS OF 
REMEDIAL PROGRAMS.

CONNECTICUT

STATE LAGS IN BROWNFIELD REMEDIATION
‘Patchwork’ programs frustrate environmental offi cials and developers 

By LEE D. HOFFMAN

In recent public discussions, state 
Department of Environmental 

Protection Commissioner Gina McCarthy 
and other DEP staffers have referred to 

Lee D. Hoffman is a partner in the Hartford offi ce of 
Pullman & Comley.  He is also a member of the General 

Assembly’s Task Force on Brownfi eld Strategies.

remediation programs, particularly the 
Transfer Act (Conn. Gen. Stat. § 22a-134 et. 
seq.) to ensure that the state is making the 
most of its remediation programs.  

Such a review would undoubtedly be 
worthwhile, but it is unlikely to alleviate 

of issuing an order requiring the clean-up 
of a particular site. In addition, for those 
sites which are required to go through the 
DEP’s spill-reporting process, it is still an 
open question as to whether those sites 
must be remediated in accordance with 
the Remediation Standard Regulation or 
whether different standards apply.

This regulatory uncertainty is diffi cult 
enough, but the frustration is compounded 
in that contaminated sites are not moving 
through the regulatory process as planned.  
The backlog of sites in the various 
remediation programs may be a source 
of frustration for the DEP, but it clearly 
frustrates those in the private sector who 
are trying to close out their sites so that 
they can move on with business operations.  
Something must be done to clear the 
logjam.

The DEP has stated publicly that 
it would prefer one comprehensive 
remedial program that would address 
all contaminated sites in Connecticut. 
This would require an overhaul of 
many, if not all, of the remedial statutes 
on Connecticut’s books, particularly 
the Transfer Act.  Indeed, to avoid the 
“patchwork” effect that currently governs 
remediation programs, the Transfer Act 
would likely need to be abandoned in 
favor of a program based on releases of 
hazardous materials, regardless of when 
the release occurred. The merits of various 
proposals can, and should, be debated in 
an open forum, and this article cannot do 
justice to the various issues that such a 
debate would encompass. 

Worsening Backlog
Regardless of the outcome of the debate, 

one thing becomes abundantly clear: if the 
DEP develops a remediation program that 
encompasses historic release sites that are 
not currently subject to DEP regulation, the 
backlog of sites at DEP will get signifi cantly 
worse.

Adding to these problems is the fact 
that Connecticut has literally thousands 
of brownfi eld sites that are not being 
redeveloped.  According to individuals who 
testifi ed before the General Assembly’s 
Task Force on Brownfi elds Strategies, a key 
reason for this limited redevelopment is the 
lack of regulatory certainty a redeveloper 
of contaminated parcels will confront 
when remediating a site in Connecticut.  
Put another way, Connecticut lags behind 
its peers when it comes to liability reform 
for brownfi eld redevelopment.

Fortunately, there is a way to address 
this liability issue, regardless of whether 
Connecticut continues with its patchwork 
approach to remediation or creates a new 
remediation program out of whole cloth. 
Put simply, Connecticut needs to come 
to grips with the fact that brownfi eld 
redevelopment should be entirely divorced 
from the traditional concepts of remedial 
programs, and needs to be treated in an 
entirely different manner. Failure to do so 
will ensure that Connecticut remains awash 
in brownfi eld sites, with no discernable end 
in site.

The traditional bedrock of liability 

for environmental contamination can be 
found in the phrase “the polluter pays.” 
When the remedial statutes were put into 
place at both the federal and state level, 
the decision was made that the entities 
responsible for the contamination ought 
to be the ones responsible for cleaning up 
that contamination.  To make certain that 
all “polluters” were encapsulated in this 
defi nition, the current owner of a particular 
site was also included in the defi nition of a 
responsible party.

However, in Connecticut, the “polluter 
pays” concept means that any developer 
who wants to buy a parcel of potentially 
contaminated property must prove that 
there is no contamination on the property 
and no contamination emanating from the 
property to adjacent sites, or the developer 
must agree to undertake the remediation 
of any contamination on the site or on 
properties affected by the offsite migration 
of pollutants to adjacent parcels.

In other words, even though the 
new buyer had nothing to do with the 
contamination of the site, that buyer is 
responsible for the remediation of all 
contaminants on the subject property and 
any adjacent parcels impacted from off-site 
migration of pollution.

Limited Liability
Most of Connecticut’s peers have realized 

the inherent diffi culty this liability scheme 
foists onto developers of contaminated 
parcels.  For example, many states, including 
Pennsylvania, New York and New Jersey, 
have specifi c brownfi eld programs where 
liability is statutorily limited or eliminated 
for developers of contaminated parcels. 
Even federal Superfund law provides 
statutory liability protections for “bona fi de 
prospective purchasers” of contaminated 
parcels.

These statutory programs have 
spurred development of contaminated 
properties because developers have 
reasonable assurances, up front, as to 
what their prospective liabilities will be 
if they develop a particular site. While 
Connecticut’s patchwork of programs 
currently allow developers to enter into 
covenants not to sue, it is not clear from 
a statutory perspective as to exactly 
how much protection will be afforded 
to the developer. As a result, developers 
favor sites in other jurisdictions or 
that are unaffected by environmental 
contamination.

The General Assembly and the governor’s 
offi ce are taking a stand and favoring 
responsible growth and sustainable 
development as the principles that will 
guide development in Connecticut through 
the 21st century. The redevelopment of 
brownfi elds is one of the cornerstones of 
such responsible growth. As the DEP, and 
eventually the General Assembly, tackle 
the issues associated with the remediation 
programs in Connecticut, they would 
do well to recognize that brownfi elds are 
properly left to a world of their own; a 
world where bona fi de purchasers can limit 
their liability for contamination they never 
caused. ■

the “patchwork quilt” that constitutes the 
remediation program in Connecticut. 
Indeed, McCarthy has gone so far as to 
suggest that the state needs to undertake 
a thorough review of all of the state’s 

the frustration with Connecticut’s remedial 
programs. This frustration stems from 
two overarching issues.  First, the DEP is 
frustrated that it can never be sure that it 
has appropriate authority over all remedial 
sites in Connecticut. For example, many 
sites with historic contamination are 
outside the scope of the DEP’s remedial 
authority, unless the DEP takes the step 
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STRICTER RULES FOR CHEMICALS 
Government requires more security at industrial facilities in post 9/11 world 

By HARLAN DOLINER

A rule fi nalized by the U.S. Department 
of Homeland Security (DHS) at the 

close of 2007 is changing the way many 
of Connecticut’s industrial businesses and 
other facilities using certain chemicals 
implement their security measures. 

CFATS stands for Chemical 
Facility Anti-Terrorism Standards. 
It represents a shift in the federal 
government’s approach to chemical 
facility regulation in the post-9/11 era. 
Businesses and other facilities must now 
undertake a litany of tasks designed to 
assess vulnerabilities and formulate 
countermeasures.  Facilities will need to 
conduct periodic security assessments, 
develop and implement site security 
plans and undergo mandatory audits 
and inspections.  

  
High-Risk Chemicals

The CFATS Rule, as authorized by 
the Department of Homeland Security 
Appropriations Act of 2007, gives DHS 
broad authority to regulate security at 
establishments using “high-risk” chemicals 
by setting risk-based performance 

for those chemicals. Compounds 
containing the listed chemicals are also 
included. 

To avoid potential penalties or 
shutdowns, affected facilities must perform 
specifi c screening and security evaluations, 
formulate and submit facility security plans, 
conduct training and drills and maintain 
proper records of it all. First, however, one 
must consult Appendix A to determine if a 
client’s facility uses one or more chemicals 
listed in suffi cient quantities to trigger 
CFATS jurisdiction. Any facility that 
“possesses or plans to possess” any of the 
344 chemicals at the quantity specifi ed in 
Appendix A is required to comply with 
CFATS.  

‘Top Screen’ Evaluation 
A facility with chemicals exceeding 

the quantities specifi ed in Appendix A 
must then determine if it is a “high-risk” 
facility.  DHS has a web-based tool called 
“Top Screen,” to evaluate a facility is risk.  
If your client uses or plans to use a listed 
chemical, its facility should undergo the 
“Top Screen” evaluation. If the result of 
the evaluation is “high risk,” the facility 
must inform the DHS of that within 60 

of authorization. In the event DHS is not 
satisfi ed with a submitted plan, the facility 
is required to adjust the plan in consultation 
with DHS, and resubmit it in pursuit of the 
letter of authorization.  

Alternative Security Plans
§27.105 defines Alternative Security 

Program as “a third-party or industry 
organization program…. that the 
Assistant Secretary [for Infrastructure 
Protection] has determined meets the 
requirements of this Part and provides 
for an equivalent level of security.”  
Under §27.235 of CFATS, an ASP may 
substitute in certain circumstances for a 
Security Vulnerability Assessment or for 
a complete, original site security plan. 
An example of a possible ASP might be 
an industry association developing a 
generic security plan for an essentially 
similar class of propane storage facilities. 
That ASP, once approved, would then 
be tailored to address individual 
facilities’ site-specific assessments and 
evaluations.  

Facilities covered by CFATS are subject 
to DHS audit and inspection.  Inspectors 
working on behalf of DHS must be given 
immediate access to records and the use of 
copiers.  A letter of approval will be issued 
to facilities determined to be in compliance.   
If, as a result of its inspections, DHS 
determines that a facility has not complied 
with CFATS, DHS will issue a letter 
explaining identifi ed defi ciencies, and, in 
some cases, assessing penalties. 

CFATS contains several key recordkeeping 
and retention requirements for Top Screens, 
Security Vulnerability Assessments and Site 
Security Plans and correspondence (six 
years), and for  records of training, incidents, 
security logs and Site Security Plan and 
Security Vulnerability Assessment audits 
(three years).   As with similar regulatory 
schemes, recordkeeping omissions may serve 
as the low hanging fruit for enforcement 
efforts. 

Stop Work Orders
If DHS determines that a facility 

is in violation of CFATS, it may assess 
civil penalties up to $25,000 per day for 
each continuing violation or issue stop-
work orders. Egregious violations may 
contain specific requirements, up to and 
including orders to cease all operations 
at a facility. Aggrieved facilities have 
the right to request review of penalties 
or orders by an adjudication officer 
appointed by DHS.  Under §27.325, it is 
DHS which “bears the initial burden of 
proving the facts necessary to support 
the challenged administrative action.” 
The adjudication officer’s determination 
may then be appealed to the DHS 
undersecretary. 

Compliance with CFATS inter-relates 
in many respects with environmental 
requirements governing any establishment 
that uses or stores chemicals. Counsel and 
their clients should consider achieving 
economies of scale by integrating CFATS 
and environmental evaluations, procedures 
and compliance. ■

Harlan Doliner is a partner at Pepe & Hazard in Hartford, 
where his practice includes facility siting, regulatory 

compliance, strategic environmental management and 
the land use and conservation issues.

standards for each facility it identifi es. 
CFATS, codifi ed at 6 C.F.R. §§27.100, et 
seq., applies to “any establishment that 
possesses or plans to possess…a quantity 
of a chemical substance determined by the 
Secretary to be potentially dangerous or 
that meets other risk-related criteria.” 

Appendix A to the rule lists chemical 
substances “determined by the Secretary 
to be potentially dangerous.” Many 
commonly used chemicals are included, 
including propane, acetone and 
hydrogen peroxide. Appendix A, found at 
www.dhs.gov/xlibrary/assets/chemsec_
appendixa-chemicalofinterestlist.pdf, 
identifies approximately 344 chemicals 
“of interest” to DHS, and specifies 
“Screening Threshold Quantities” 

days after coming into possession of a 
listed chemical.  

Facility risk is one of four risk-based 
tiers scored according to responses to 
“Top Screen” questions, from highest risk 
facilities in Tier 1 to lowest risk facilities in 
Tier 4. (See  www.dhs.gov/xlibrary/assets/
chemsec_csattopscreenquestions.pdf.)   

A “high-risk” designation triggers a 
“security vulnerability assessment” to be 
performed consistent with the Department 
of Homeland Security’s web-based 
Chemical Security Assessment Tool. The 
security vulnerability assessment must 
then be submitted to DHS within 90 days. 
A “site security plan” predicated upon 
the fi ndings of the security assessment 
must be developed and submitted within 
120 days. Each risk-based tier has its own 
set of security performance standards 
that must be addressed in the plan. Once 
DHS determines a submitted site security 
plan satisfi es CFATS, it will issue a letter 

POTENTIAL PENALTIES OR 

SHUTDOWNS, AFFECTED FACIL-

ITIES MUST PERFORM SPECIFIC 

SCREENING AND SECURITY 

EVALUATIONS, FORMULATE 

AND SUBMIT FACILITY SECURI-

TY PLANS, CONDUCT TRAINING 

AND DRILLS AND MAINTAIN 

PROPER RECORDS OF IT ALL.

TO AVOID




