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“whether in tort or in contract,” against a
health care provider for damages resulting
from the provider’s “negligence” In Votre, the
plaintiff labeled her claims as negligent, reck-
less, and intentional infliction of emotional
distress; breach of contract; and negligent,
reckless, and intentional misrepresentation —
all based on the defendants’ obstetrical care of
the plaintiff during her pregnancy. Although
the plaintiff maintained that no written opin-
ion was needed for her claims sounding in
“ordinary negligence” or alleging misrep-
resentations, the court realistically read the
complaint, holding that all of the claims re-
quired proof of the defendants’ deviation
from the obstetrical standard of care and,
thus, the complaint was subject to the written
opinion requirement. In so doing, the court
articulated an important principle for practi-
tioners on both sides of a case: “It is not the
label that the plaintiff placed on each count of
her complaint that is pivotal but the nature of
the legal inquiry”

Sufficiency And Author Of Opinion

In Dias v. Grady, the Supreme Court was
asked this year whether the written opinion
of “medical negligence” must address both a
deviation from the standard of care and prox-
imate cause. Defendants argued that the term
“medical negligence” embodied all elements
of a negligence claim - including causation.
Plaintiffs rejoined that the term was intend-
ed to include only a breach of the applicable
standard of care.

The Supreme Court found the undefined
term “medical negligence” to be ambiguous,
and considered the legislative history, policy,
and the statute’s relationship to existing legis-
lation to discern legislative intent. The court
concluded that the term “means breach of the
standard of care and was not intended to en-
compass all of the elements of a cause of action
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clined to accept the “bizarre result” of
requiring a pre-complaint opinion from
an expert potentially unqualified on the
issue of causation.

The Appellate Court also addressed
this year the requirement that the opin-
ion be written by a “similar health care
provider” In Bennett v. New Milford
Hospital, the court held that, if the de-
fendant physician is board certified or
holds himself out as specialist, a similar
health care provider must be another

JEFFREY R. KEVIN M. physician who is trained and experi-
BABBIN SMITH enced in the same specialty and is board

for negligence” The court explained that the
opinion must be written by a “similar health
care provider;” who may be familiar with the
standard of care but may not be technically
qualified to opine on causation. The court de-
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certified in the same specialty.

The court acknowledged that its
holding excluded professionals who may
otherwise be allowed to testify at trial as to
the same opinion under the “catch-all” pro-
vision for expert testimony in General Stat-
utes § 52-184c(d).

In its view, this result “may be harsh to would-
be plaintiffs,” but was true to the plain meaning
of the text and “not absurd,” even though it
“may create a hurdle greater than that required
to get to the jury once entry to the courthouse
has been secured”” Instead, it establishes “objec-
tive criteria, not subject to the exercise of dis-
cretion, making the pre-litigation requirements
more definitive and uniform.”

Counsel for both sides to litigation against
health care providers would be wise to con-
sider these issues carefully at the outset of liti-
gation. A misstep by plaintiff’s counsel can be
fatal to the lawsuit, and alert defense counsel
can exploit the plaintiff’s failure to obtain a
proper and timely written opinion. [ ]

Jeffrey R. Babbin is a partner, and Kevin
M. Smith is an associate, in Wiggin and
Dana’s Appellate Practice and Medical Mal-
practice Groups in New Haven.
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our clients pursue justice in complex and ground-
breaking cases. Assisting our legal colleagues with
challenging cases is one of the things we do excep-
tionally well. If you would like help securing the
best possible outcome in an injury case, call us.

We have great passion for what we do.

That passion for the law started with Leon Ris-
Cassi in the 1940s and a law practice dedicated
to helping immigrant working-class families. By
1955, Bill Davis was a part of the team, both men
helping injured people put their lives back togeth-
er again. Fifty-one years later, Bill Davis, much
recognized for his contributions to law and the
community, remains active in the firm and in the
legal community.

Today, there are eleven seasoned attorneys,

along with a well-trained support staff, aggres-

our attorneys are members of The American Col-
lege of Trial Lawyers and The American Board of
Trial Advocates. Seven of our attorneys are cer-
tified in trial advocacy by the National Board of
Trial Advocacy.

Throughout our history, RisCassi and Davis has
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remained firmly committed to helping injured
victims of accidents and medical malpractice with
all the resources necessary to get results. If we can
help you with a challenging case, we hope you will
call us. All of our cases receive an extraordinary
level of personal and professional attention, and
the attorneys referring cases are always treated
as a key member of the legal team. We will meet
you and your client at their home or your office.
While our office is in Hartford, all of Connecticut

is our home.

RisCassi & Davis. pc.

Protecting the Rights of the Injured Since 1955

Toll Free: 800.344.5297 « Phone: 860.522.1196
131 Oak Street, PO. Box 261557 « Hartford, Connecticut 06126
www.riscassi-davis.com




