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Bifurcation Can Reduce Costs In Malpractice Trials
Practice hindered by rules governing alternate jurors 

By ERIKA L. AMARANTE, JAMES O. 
CRAVEN and ABIGAIL COTTERILL

As health care costs continue to rise, and 
the debate regarding malpractice damages 

caps and other methods to reduce the cost of 
medical malpractice insurance continues to 
rage, attorneys have more incentive than ever 
to consider alternative ways to reduce litigation 
costs in complex medical cases. 

Bifurcation of the liability and damages 
phases is one method for keeping costs down.  
In certain types of cases, where the claimed 
damages are extensive and causation is hotly 
contested, bifurcation can be more efficient and 
reduce the potential for prejudice to the defen-
dant based on sympathy or emotion related to 
the damages evidence. If there are multiple ex-
perts for each side on both liability and dam-
ages, and the trial is expected to last for weeks, 
it often makes sense for the jury to consider and 
decide liability before hearing any evidence of 
damages. 

Indeed, the theory behind bifurcation is that 
there is little reason to expend the time and re-
sources in trying two issues if one issue could 

obviate the need for considering a second issue.  
See, e.g., Barry v. Quality Steel Prods., 263 Conn. 
424, 449 (2003).

Bifurcation is left to the discretion and au-
thority of the trial judge. General Statutes § 52-
205; Practice Book §  15-1. Despite that dis-
cretion, however, at least one Superior Court 
judge has suggested that bifurcation can never 
be ordered in a civil case that involves the use 
of alternate jurors — which, ironically, would 
include all the complex medical malpractice 
trials in which bifurcation might make the 
most sense.  See Hurley v. Heart Physicians P.C, 
X05CV000177475S, 2007 Conn. Super. LEXIS 
3143, at *1-*17 (Conn. Super. Ct. Nov. 8, 2007). 

The decision is based on language in General 
Statutes §  51-243, governing the use of alter-
nate jurors in civil cases.  Subsection (e) of that 
statute provides that, when the case is given to 
the regular panel for deliberation, the alternate 
jurors “shall be dismissed from further service 

on the case.”  General Statutes § 51-243(e) (em-
phasis added).  The Hurley court held that this 
language precluded bifurcation of the trial into 
stages because, by statutory mandate, “the court 
must discharge all the alternate jurors before the 
jury retires to deliberate the phase one issue, 
leaving no alternates for the second phase of the 
trial.”  The trial judge was concerned about the 
lack of alternate jurors for the damages phase, if 
necessary, and held that “it would be irrespon-
sible . . . to ignore the very real risk of a mistrial 
by proceeding on a bifurcated basis.”   

The Hurley court’s strict construction of the 
statute effectively renders bifurcation unavail-
able in all complex civil trials, including medi-
cal malpractice cases where it could potentially 
provide the most benefit. That result cannot be 
what the legislature intended.  It is also inconsis-
tent with current practice, where civil trials are 
often bifurcated without running afoul of the 
alternate juror statute.  In fact, the model Civil 
Jury Instructions on the Judicial Branch web site 
contains a note at the end of Instruction 2.9-8 
(Discharge of Alternate Jurors) that provides:  
“There are circumstances when the judge may 
wish not to discharge the alternate jurors or to 

emphasize the possibility that they may be re-
called. Those circumstances will most often occur 
where the case has been bifurcated or where, be-
cause of the anticipated length of deliberation or 
other conditions, concern exists as to whether a 
regular juror might be lost during deliberation.” 
(Emphasis added).  

Although the Hurley court considered this 
language, the judge concluded that it was not 
binding on his decision to interpret General 
Statutes § 51-243(3) strictly.      

Clarification Needed
A review of the reasoning in Hurley reveals 

that a legislative clarification may be overdue.  
Hurley relied heavily on a Supreme Court deci-
sion in the criminal context, State v. Murray, 254 
Conn. 472 (2000), that interpreted the criminal 
statute governing alternate jurors strictly to re-
quire dismissal of the alternates when the regu-
lar jury begins deliberations.

Murray did not involve bifurcation, but con-
cerned the substitution of an alternate juror 
after the regular jury had begun deliberations.  
At the time of the Murray decision, the crimi-
nal alternate juror statute contained the same 
language as the civil provision does today.  In 
fact, until 1980, there was only one provision 
governing the role of alternate jurors in both 
civil and criminal trials. When the alternate ju-
ror provision was separated into two provisions 
in 1980, one for criminal trials and one for civil 
trials, those provisions remained identical until 
a 2000 amendment relevant to this issue and de-
scribed below.      

In 2000, in response to the issue raised in Mur-
ray, the legislature enacted P.A. 00-116 to amend 
the criminal provision governing alternate jurors 
and give judges the discretion to hold alternate 
jurors in the service of the court during the jury’s 
deliberations in criminal trials. The civil rule was 
not amended at the same time. 

Thus, in 2000, the civil and criminal provi-
sions for alternate jurors became different for 
the first time (and they remain that way to-
day).  Unlike the civil rule, General Statutes § 
54-82h (the criminal provision) now provides 
that, when a case is submitted to the regular 
jury panel, an alternate juror “may be dismissed 
from further service on said case or may remain 
in service under the direction of the court.” Gen-
eral Statutes § 54-82h(c) (emphasis added).  The 
criminal provision therefore gives judges the 
discretion to hold alternate jurors during delib-
erations and for another phase of trial. 

There is no ready explanation for the amend-
ment of the criminal rule for alternate jurors 
without a similar amendment to the civil rules. 
There is no policy rationale that would be fur-
thered by disparate alternate juror rules for 
criminal and civil trials. The legislative history 
of P.A. 00-116 does not reveal any legislative in-

tention to treat alternate jurors in criminal and 
civil trials differently.

Most telling, the model Civil Jury Instructions 
found on the Judicial Branch web site assume 
that a Superior Court judge presiding over a civil 
trial has the discretion to hold alternate jurors 
in service during the regular panel’s delibera-
tions, particularly in the case of a bifurcated trial.  
Given these facts, the legislature would be wise to 
revisit the anomaly created by its amendment of 
General Statutes § 54-82h without also amend-
ing General Statutes §  51-243(e), because the 
unintended effect may be to render bifurcation a 
practical nullity in complex civil trials.  

Even absent a legislative amendment, courts 
can and should interpret General Statutes § 
51-243(e) liberally and consistently with the 
authority to bifurcate trials found in General 
Statutes § 52-205.  “’It is a basic tenet of statu-
tory construction that the legislature [does] not 
intend to enact meaningless provisions.’” Lopa v. 
Brinker Int’l Inc., 296 Conn. 426; 994 A.2d 1265, 
1269 (2010).  Reading § 51-243(e) to preclude 
the possibility of a bifurcated trial with alternate 
jurors, as in Hurley, effectively nullifies § 52-205 
whenever alternate jurors are selected – which 
as a practical matter happens in all complex 
medical malpractice trials.  

Bifurcation can be an efficient way to keep 
litigation costs down in complex medical mal-
practice cases. The procedural impediment to 
bifurcation that Hurley identifies is an anomaly 
without justification.  Whether to bifurcate, and 
when, should be decided based on the issues in 
the case and an exercise of judicial discretion.  
Bifurcation should not be precluded right out of 
the gate because of the procedural rules govern-
ing alternate jurors.  Connecticut courts would 
be well-served by giving full effect to the legis-
lature’s grant of discretionary authority to bifur-
cate trials. � n
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There is no policy rationale that would be furthered by 
disparate alternate juror rules for criminal and civil trials.



19november 14, 2011
connecticut law tribune

Jacobs 
&Dow LLC

L AW  O F F I C E S  O F

3 5 0  O R A N G E  S T R E E T
N E W  H AV E N ,
C O N N E C T I C U T

William Dow III Jonathan Katz Rosemarie Paine Charles Douthat

$3.5 million 
$2.5 million

$5.2 million
$3.0 million

$7.6 million
$3.6 million

$2.4 million
$1.5 million

Joseph Packtor

2 0 3 . 7 7 2 . 3 1 0 0        W W W. JAC O B S L AW. C O M

We offer prompt, informed, 
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VERDICTS AND SETTLEMENTS

A Plaintiff ’s Perspective On Med-Mal Voir Dire
Asking adversary’s questions can be a beneficial tactic

By SEAN K. McELLIGOTT

In a medical malpractice case, it can be chal-
lenging to find jurors who can be fair and 

unbiased to both plaintiff and defendant.  In 
addition to the normal juror biases against 
personal injury lawsuits, there are some poten-
tial biases that are unique to medical malprac-
tice cases. 

For example, many potential jurors simply 
feel unqualified to pass judgment on a phy-

sician, while 
others are re-
luctant to be-
lieve that phy-
sicians commit 
errors.  Others 
may have po-
litical biases, 
p a r t i c u l a r l y 
after the recent 
federal health 
care debate, 
which exag-
gerated the 
existence and 
expense of so-
called “defen-

sive medicine.”   
Fortunately for Connecticut practitioners, 

the individual voir dire process allows the 
best opportunity for discovery of potential 
juror bias. But it is important not to abuse the 
process. Questions designed to merely condi-
tion or influence a potential juror are both 
improper and ultimately ineffective.  A juror 
can tell the difference between a lawyer who 
is asking questions and one who is planting 
seeds.  

Always remember that while you are pick-
ing a jury, they are picking a lawyer. Anything 
that could negatively affect your credibility 
— which is your one and only weapon as an 
advocate — should be scrupulously avoided.  

One technique that is absolutely essential 
is the use of the open-ended question. Many 
lawyers charge through their voir dire outline 
content with yes or no answers while failing 
to get the veneer person talking.  This is a 

mistake and, incidentally, makes for a boring 
day of picking a jury. One good technique to 
get a juror talking is to state a common bias 
and then ask the juror to reflect upon it.  For 
example you could ask, “There are some peo-
ple who think that there are too many law-
suits against doctors; what do you think about 
that?”

In addition to the open-ended question, it 
is sometimes useful to ask a potential juror to 
ponder two sides of an issue.  For example, 
you might ask: “In our country, patients have 
a right to sue doctors for medical care that 
they believe is substandard and that has led to 

harm.  What is good about that system?  What 
is bad about it?”

Again, the whole idea is to get the juror 
talking so it is important to maintain a non-
judgmental tone regardless of the answer.

Another important technique for effective 
individual voir dire is to ask all the questions 
that your adversary is likely to ask. This serves 
a few different purposes.  First, it can help you 
protect a potentially good juror from being 
confused into saying something leading to 
a challenge for cause. For example, a classic 
question asked by the defense is whether the 
veneer person would want to have the plain-
tiff ’s medical bills paid even if the plaintiff did 

not prove his or her case.  The problem with 
this kind of question is that it seems perfectly 
reasonable to everyone but 
a lawyer to answer yes, be-
cause why wouldn’t you want 
someone’s medical bills paid?   

Judge’s Instructions
The way to inoculate the 

veneer person against this type of question 
is to focus on the judge’s instructions. You 
can say: “The judge will instruct you that you 
may not award the plaintiff compensation for 
medical bills unless the plaintiff proves his 
case. Can you follow that instruction?”  Now 

the veneer person understands that the judge 
provides instructions and the jury’s job is to 

follow the instruc-
tions.  This will help 
the potential juror 
hold up better on 
questioning by the 
defense and can be 
adapted to almost 

any line of questioning that seeks to exploit 
the potential juror’s ignorance of the law.

Another benefit to asking your adversary’s 
questions is that it limits your adversary’s 

Another benefit to asking 
your adversary’s questions is 
that it limits your adversary’s 

time with the juror and 
prevents him or her from 

gaining a feel for the 
potential juror.

Sean K. McElligott is an attorney at  
Koskoff, Koskoff & Bieder in Bridgeport, 

where his practice focuses on complex liti-
gation, class action, personal injury, medical 

malpractice and civil rights cases.

Sean K. McEligott

n Continued on PAGE 20



20 november 14, 2011
connecticut law tribune

Techniques For Stopping The Statute Of Limitations Clock  
Evolving case law offers insight for resourceful plaintiffs’ lawyers 

By CAREY REILLY

The sound that keeps every personal injury 
lawyer up at night is the tick-tock of the 

statute of limitations clock. In medical mal-
practice cases, the applicable statute contains 
both a two-year and a three-year component. 
The two-year “limitations” part runs from the 
date the plaintiff discovered or should have 
discovered his legal injury. The three-year 
“repose” section runs from the date of the de-
fendant’s negligent act. The savvy practitioner 
may, however, be able to extend these dead-
lines based on a thorough understanding of 
the case law. 

General Statutes § 52-584 states:  “No 
action to recover damages for injury to the 

person…caused…by malpractice of a phy-
sician [or] hospital, shall be brought but 
within two years from the date when the 
injury is first sustained or discovered or in 
the exercise of reasonable case should have 
been discovered, and except that no such 
action may be brought more than three 
years from the date of the act or omission 
complained of…”

The first and simplest way to extend 
both the two- and three-year periods is by 
petitioning the clerk of the court where the 
civil action will be filed for an automatic 
90-day extension under General Statutes 
§ 52-190a.  In Barrett v. Montesano, 269 
Conn. 787 (2004), the court made it crys-
tal clear that the additional 90 days ap-
plies to the three-year repose aspect of § 
52-584, as well as the two-year limitations 
part, despite the statutory language in § 
52-190a that mentions only an “extension 
of the statute of limitations.”  The 90-day 
extension runs from the date the deadlines 
would otherwise expire under § 52-584, not 

the date the petition is filed with (or grant-
ed by) the court.

According to § 52-584, the two years runs 
“from the date when the injury is first sus-
tained or discovered” or should have been 
discovered.  The word “injury” in this set-
ting is a term of art.  Our courts have long 
held that a cause of action will not accrue 
until the plaintiff discovers or should dis-
cover “not only that he has been injured but 
also that his injury may have been caused by 
the defendant’s wrongful conduct.”  Catz v. 
Rubenstein, 201 Conn. 39 (1986).  

In other words, before a medical mal-
practice cause of action accrues, the plaintiff 
must discover that he has suffered physical 
or mental injury, the defendant acted below 

the accepted standard of care and the defen-
dant’s breach caused the plaintiff ’s harm.

Although the case law states that a plaintiff 
is not entitled to wait until he discovers ap-
plicable legal theories or the fullest manifes-
tation of his harm before his cause of action 
is deemed to have accrued, it also states that a 
plaintiff has no duty to investigate a potential 
claim. Taylor v. Winsted Memorial Hospital, 
262 Conn. 797 (2003). Thus, there is a natu-
ral strain between the determination of what 
is sufficient versus insufficient information 
when resolving the question of accrual.

In the arena of medical malpractice, where 
a plaintiff is required to prove the standard 
of care, breach and causation through expert 
testimony and he cannot file suit without an 
opinion letter from a similar health care pro-
vider, there is a very strong argument that a 
plaintiff ’s cause of action doesn’t accrue until 
he learns from a proper expert that there has 
been malpractice.  Practically speaking, this 
usually occurs after a plaintiff has contacted 
a lawyer and the lawyer has sent the case out 
for review.  Case law on this subject from the 
lower courts appears to be evolving in the 
plaintiff ’s favor. 

Turning to the three-year component of § 
52-584, despite a plaintiff ’s diligent discov-
ery of his legal injury, the repose period may 
pass silently and unnoticed, thereby barring 
a plaintiff ’s cause of action. This three-year 
period commences on the date the defen-
dant commits malpractice. On paper, there 
are several tolling doctrines that may be used 
to stop the clock:  1) the continuing course 
of conduct doctrine; 2) the continuous treat-
ment doctrine; and 3) fraudulent conceal-
ment.  But, while it is possible to acquire the 
protection of these doctrines, it is difficult.

Continuing Duty
The continuing course of conduct doc-

trine requires a plaintiff to establish an 
initial wrong, a continuing duty related to 
the initial wrong, and a continuing breach. 
The bane of this doctrine is establishing the 
continuing duty.  The courts have applied a 
judicial gloss to this doctrine that requires 
a plaintiff to prove the defendant had “ac-
tual knowledge” of facts or circumstances 
that imposes a duty to act further. It is not 
enough to establish the defendant should 
have known.  But this hurdle is not insur-
mountable.  The last appellate case to recog-
nize a successful application of this doctrine 
was Bednarz v. Eye Physicians of Central 
Connecticut, 287 Conn. 158 (2008).   

The elements of the continuous treatment 
doctrine were newly articulated in Grey v. 
Stamford Health System Inc., 282 Conn. 745 
(2007).  To establish a continuous course of 
treatment for purposes of tolling the statute 
of limitations in medical actions, the plaintiff 

is required to prove:  1) that he had an identi-
fied medical condition that required ongoing 
treatment or monitoring; 2) that the defen-
dant provided ongoing treatment or monitor-
ing of that medical condition after the alleg-
edly negligent conduct, or that the plaintiff 
reasonably could have anticipated that the 
defendant would do so; and, 3) that the plain-
tiff brought the action within the appropriate 
statutory period after the date that treatment 
terminated. 

In Grey, the court held that the doctrine did 
not apply even though the plaintiff traveled 

from Vermont 
to Stamford 
to have her 
yearly mam-
mograms per-
formed by the 
same group.  
The court’s 
reasoning was 
that the nature 
of the defen-
dant’s diag-
nostic services 
resulted in 
discrete dates 
of treatment, 
not continuous 
care.  Further, the plaintiff was unaware of any 
medical condition (i.e., cancer) that required 
ongoing treatment or monitoring.

Recently, in Martineli v. Fusi, 290 Conn. 
347 (2009), the court opened another avenue 
to toll the three-year repose section of § 52-
584.  In footnote 12 of the opinion, the court 
stated that “there may well be circumstances 
in which the facts of the case are so egregious 
that an expert would be willing to testify that 
no reasonable physician in the defendant’s 
position could have lack [actual] knowledge, 
and, therefore, that the defendant must have 
known that the plaintiff ’s condition posed a 
serious medical risk.”  At least one Superior 
Court has employed this doctrine.  Saper-
stein v. Danbury Hospital, LEXIS 197 (Jan. 27, 
2010).  

General Statutes § 52-595 is also avail-
able to toll the statute of limitations if a 

plaintiff can prove fraudulent concealment 
of his cause of action. The problem with 
this doctrine is that the defendant’s acts of 
concealment must be directed to the very 
point of causing the plaintiff to delay bring-
ing his case and the heightened burden of 
clear and convincing proof applies.  But it 
can be done.  See Puro v. Henry, 188 Conn. 
301 (1982).  

On a final note, medical malpractice cases 
against the State of Connecticut have their 
own statute of limitations rules, although 
many of the principles discussed above do ap-
ply.  Lagassey v. State, 281 Conn. 1 (2007).  �n

Carey Reilly

There is a very strong argument that a plaintiff’s cause of 
action doesn’t accrue until he learns from a proper expert 

that there has been malpractice.  

Carey B. Reilly is a partner at Koskoff, Koskoff & Bieder in Bridgeport, where she focuses 
on medical malpractice and product liability litigation on behalf of plaintiffs.

time with the juror and prevents him or her 
from gaining a feel for the potential juror. It 
is hard to develop a relationship with a juror 
when you have no questions to ask because 
they have been asked already.  Also, it can be en-
tertaining to watch your adversary try to make 
up questions on the spot just so he or she can at 
least ask some questions.  

Another reason to stray onto your adver-
sary’s turf is that it shows the potential juror 
that you believe in your case. It shows that 
you are not afraid of the topics that are near 
and dear to the defense: that sympathy is ir-
relevant, that injury alone doesn’t mean neg-
ligence, that the plaintiff has the burden of 
proof, that frivolous lawsuits exist, etc.  These 
things are undisputedly true anyway, so they 
might as well be taken head on.

The famous trial lawyer Moe Levine used 
to tell juries that justice was the right verdict 
for the right reason. He would tell the jury 
that if they returned a plaintiff ’s verdict pure-
ly out of sympathy for the plaintiff ’s injuries, 
it may be the right verdict but it would be for 
the wrong reason and therefore unjust. Who 
can argue with that — the right verdict for the 
right reason?

You can demonstrate to a veneer person 
that you are interested in the right verdict for 
the right reason while at the same time ex-
ploring for bias. It is wrong to base a verdict 
on sympathy, but isn’t it equally wrong to base 
it on the fear of ruining a physician’s reputa-
tion?  Get the potential juror to agree that the 
result should be based on the evidence only.  

It is also important to explore the veneer 
person’s positive or negative experience with 
the medical profession. One technique is 

to ask for their best and worst experience 
with a physician. But do not assume that a 
person who has had bad experiences with a 
physician will be favorably inclined to the 
plaintiff.  The juror with the least bias will 
likely be the one who reports no remarkable 
interactions with a physician one way or the 
other.  

Talking Politics
Political bias can be difficult to discover 

because such bias is typically not revealed 
through screening questions alone.  People 
tend to express political viewpoints only to 
like-minded people in safe arenas instead of 
risking a conflict.  Hence, the old rule of eti-
quette that one shouldn’t talk about politics 
or religion at a dinner party. Again, the key is 
to get the person talking and to create a safe 
non-judgmental environment. 

Remember, this is not the time to try to 
change someone’s political viewpoint, but 
rather to draw it out.  In the end, fears about 
a veneer person’s politics are probably over-
blown.  Most jurors try very hard to follow 
the judge’s instructions and to do justice in 
the case before them, regardless of their gen-
eral political or systemic beliefs.

One important thing to emphasize during 
voir dire is that the burden of proof in a civil 
case is not the criminal standard of beyond 
a reasonable doubt.  The concept of beyond 
a reasonable doubt is so prevalent on televi-
sion and in other media, and so difficult to 
root out, that it must be dealt with as early 
as possible in the jury process.  It may even 
be worth asking a veneer person if he or she 
would be willing to correct a fellow juror who 
mistakenly used the beyond a reasonable 
doubt standard during deliberations. � n

n From a plaintiff’s on PAGE 19
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Each area of the law 
has its own unique 
challenges. For over 
55 years, we at Ris-
Cassi & Davis have 
helped our clients pur-
sue justice in complex 
and ground-breaking 
cases. Assisting our 
legal colleagues with 
challenging cases is one of the many things we do  
exceptionally well.  If you would like help securing the 
best possible outcome in an injury case, call us.  We 
have great passion for what we do.

That passion for the law started with Leon RisCassi 
in the 1940s and a law practice dedicated to helping  
immigrant working-class families. By 1955, Bill  
Davis was a part of the team, both men helping injured  
people put their lives back together again.  Over 
55 years later, Bill Davis, much recognized for his  
contributions to law and the community, remains  
active in the firm and in the legal community.
Today, there are ten seasoned attorneys, along with a well-
trained support staff, aggressively and attentively serving 
our clients and our community from our office in Hart-

ford. A number of our  
attorneys are members of 
The American College 
of Trial Lawyers and 
The American Board of 
Trial Advocates. Seven 
of our attorneys are  
certified in trial advoca-
cy by the National Board 
of Trial Advocacy. All 

ten of our lawyers have been designated for inclusion in 
2011 Connecticut Super Lawyers and Rising Stars.  Ris-
Cassi & Davis is also recognized as a top tier “Best Law 
Firm” by US News and World Report and Best Lawyers.

Throughout our history, RisCassi & Davis has  
remained firmly committed to helping injured  
victims of accidents and medical malpractice with all the  
resources necessary to get results.  If we can help you 
with a challenging case, we hope you will call us.  All 
of our cases receive an extraordinary level of personal 
and professional attention, and the attorneys referring 
cases are always treated as a key member of the legal 
team.  We will meet you and your clients at their home 
or your office.  While our office is in Hartford, all of 
Connecticut is our home.

Nursing Home Falls Are Common — and Preventable 
Host of federal, state laws govern long-term care facility safety  

By BRENDEN P. LEYDON

When the elderly fall, they usually sustain 
more than just a bruise or two. Many 

seniors end up breaking bones, fracturing hips 
and even sustaining head injuries due to the frail 
nature of their bones. According to the Ameri-
can Academy of Orthopaedic Surgeons, there 
are about 380,000 hip fracture cases annually. 
Surprising, many of these falls occur in nurs-
ing home facilities — places where the elderly 
should be monitored and carefully watched.

Nursing Home Duties
Nursing homes are expected to provide ad-

equate care for elderly residents living in their 
facilities. Federal law mandates that nursing 
homes ensure that their facilities are “free of 
accident hazards as is possible; and that each 

resident re-
ceives adequate 
supervision and 
assistance de-
vices to prevent 
accidents.”

Specifically, 
incoming nurs-
ing home resi-
dents must be 
assessed by a 
qualified staff 
member. A reg-
istered nurse or 
physician must 
conduct proper 
and periodic 

monitoring for all residents to determine their 
risks for falling. If residents need help walking, 
have a high risk of falling, or have a history of 
falls, then special accommodations and closer 
monitoring are required. The facility must also 
maintain close observation of seniors who ex-
perience a fall and continuously re-evaluate 
their condition until they recover.

A variety of state and federal laws govern 
such facilities, including the Connecticut Public 
Health Code §19-13-D8t(a)-(v) (Chronic and 
Convalescent Nursing Homes and Rest Homes 

with Nursing Supervision); Connecticut Gen-
eral Statues § 19a-550 (Patient’s Bill of Rights); 
42 CFR 483.1-483.75 (Requirements for Long 
Term Care Facilities); and various sections of 
the Social Security Act, 42 U.S.C §1302, §1395i-
3(a)-(f), §1395x(j) and (l), §1395z, §1395hh, 
§1396a(a)(28), §1396d(a),(c), and (d) and 
§1396r(a)-(f) (Nursing Home Reform Act of 
1987).  Establishing a violation of one of these 
provisions can go a long way in proving a case.

The Connecticut legislature funded (2007-09 
fiscal year) Yale University’s Connecticut Col-
laboration for Fall Prevention (CCFP), hoping 
to decrease the number of falls among older 

adults statewide and to identify opportunities 
in which state policy could sustain changes, at-
titudes and knowledge of fall prevention. Other 
applicable standards can be located by consult-
ing with a geriatric physician and/or nurse.

Falls Remain Frequent
Yet, despite the nursing home regulations 

currently in place, many seniors still experience 
falls. But why? Experts point to a number of 
reasons. In some cases, incoming nursing home 
residents are not properly assessed by a qualified 
staff member or they are simply left unattended. 
Some facilities fail to adequately equip residents’ 

beds with safety devices or bed rails. Sometimes 
the nursing home may erect the beds too high. 
Other nursing 
homes may fail 
to install proper 
alarm systems 
or overlook the 
need for crash 
mats if slippery 
floors are present.

Along with bruises, broken bones and frac-
tures, a fall can easily result in head injuries, paral-
ysis, and even death. Some injuries result in pro-
longed pain and suffering and depleted quality of 

life. The American Academy of Orthopaedic Sur-
geons estimates that around 30 percent of people 

over 65 will fall each year. This equates 
to about 433,000 hospitalizations an-
nually.  Many of these falls could and 
should have been prevented if reason-
able care was employed as required to 
prevent against them.  

Given the catastrophic effects 
that flow from falls by the elderly, the level of 
care that should be deemed “reasonable” is ob-
viously quite high.  Cases involving such falls 
are worth investigating and pursuing, given the 
preventable nature of many of them.� n

In some cases, incoming 
nursing home residents are 
not properly assessed by a 

qualified staff member. Some 
facilities fail to adequately 
equip residents’ beds with 
safety devices or bed rails.

Brenden P. Leydon

Brenden P. Leydon, a partner at Tooher, 
Wocl & Leydon LLC in Stamford, handles 

trial and appellate matters involving torts 
and insurance law cases.
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Initiating Medical Malpractice Cases In Federal Court
Practitioners risk claims being denied if proper steps aren’t taken

By JACK WURGAFT

The first concern for all practitioners han-
dling medical malpractice cases in federal 

court is the initial processing of the claim. Once 
it is determined that the health care provider is 
a federal employee, or the health clinic quali-
fies as a federally funded health center under 
42 U.S.C. 233 (g) — (n), a “claim for damage, 
injury or death” (Standard Form 95) must be 
filed within two years of the accrual of the cause 
of action. The Department of Health and Hu-

man Services oversees programs for federally 
supported health care centers and is the proper 
agency for presentation of the claim.

The Federal Tort Claims Act (FTCA), 28 
U.S.C. 1346(b), 2401(b), 2671–2680, is the ex-
clusive remedy for claims against federal em-
ployees and qualified health centers. Under 
the provisions of the FTCA, an action may not 
be instituted upon a claim against the United 
States for money damages caused by the neg-
ligent act of any federal employee acting within 
the scope of his employment, unless the claim-
ant first presents the claim to the appropriate 

federal agency and the claim is finally denied 
by the agency in writing and sent by certified 
or registered mail. If the agency fails to make a 
final disposition of the claim within six months 
after it is filed, the claimant may deem the claim 
denied. 

Therefore, the claimant must first exhaust 
his administrative remedies as a prerequisite to 
the commencement of a civil action in tort. This 
jurisdictional prerequisite cannot be waived. In 
order for a claim to be valid, damages must be 
stated in an exact dollar amount. It is imperative 

that the claim form be completed in as much 
detail as possible and include all medical docu-
mentation in support of the claim. The claim 
may be signed either by the claimant or a by 
duly authorized agent or legal representative, 
provided that satisfactory evidence is submit-
ted with the claim, establishing an expressed 
authority to act on behalf of the claimant. If the 
claim is signed by the agent or legal representa-
tive, it must show the title or legal capacity of 
the person signing and be accompanied by evi-
dence of his authority to present the claim.

In support of a claim for personal injury 
or death, the claimant should submit a writ-
ten report by the attending physician, showing 
the nature and extent of injury, the nature and 
extent of treatment, the degree of permanent 

disability, if any, the prognosis and the period 
of hospitalization or incapacitation. Copies of 
itemized bills for medical, hospital or burial ex-
penses actually incurred must be attached to the 
claim. A claim is deemed presented when it is 
received by the appropriate agency, not when it 
is mailed.

Assuming you have filed the claim in proper 
form and with the proper agency, you will re-
ceive a letter from that agency stating: “there-
fore, your client’s administrative tort claim 
has been properly filed with this Department 
for the named health center and its involved 
employee(s).” Receipt of this letter is essential in 
the proper processing of the claim. Be certain 
that the agency has responded to the claim and 
has acknowledged that it was properly submit-
ted.

As previously stated, once the claim is ac-
knowledged to have been properly filed, should 
the agency fail to make a final disposition with-
in six months of the filing, you may consider 
the claim denied and start suit. If, however, the 
claim is denied at any time after it is submitted, 
you must file suit within six months of the de-
nial or your claim will be forever barred.

Physicians As Federal Employees
While it is certainly easy to recognize that 

a claim against a veteran’s hospital would fall 
within the FTCA, and therefore require the ex-
haustion of administrative remedies, it is often 
difficult to determine if other individual health 
care providers and/or the health centers are 
“federally qualified health center[s]” and there-
fore subject to this procedure. 

As an example, suppose your client received 
treatment at a community health care center or 
clinic. While your initial thought may be that 
the FTCA is inapplicable, the fact is that many 
such clinics are a qualified health center requir-
ing notice. 

Certain officers and employees of federally 
qualified health centers are also entitled to the 
procedures and protections afforded to federal 
employees under the FTCA. Specifically, under 
42 U.S.C. 233(g)(1)(A), “any officer, governing 

board member, or employee of such an entity, 
and any contractor of such an entity who is a 
physician or other licensed or certified health 
care practitioner (subject to paragraph (5)), 
shall be deemed to be an employee of the Public 
Health Service.” The individual physician will 
be deemed a federal employee where:
n	 The individual normally performs on aver-

age at least 32½ hours of service per week for 
the entity for the period of the contract.

n	 In the case of an individual who normally 
performs an average of less than 32½ hours 
of services per week for the entity for the 
period of the contract, the individual is a 
licensed or certified provider of services in 
the fields of family practice, general internal 
medicine, general pediatrics, or obstetrics 
and gynecology.
Therefore, if the employee does not satisfy this 

part of the statute, notice is not required as to that 
individual and suit does not have to be filed in 
the federal court. It is more likely, however, that 
the individual health care provider at the health 

center will be deemed a federal employee. 
If so, the government will file a “certification 

of scope of employment” in which the govern-
ment concedes that the individual was acting 
within the scope of federal employment on the 
dates and times in question. With the filing of 
this certification, the lawsuit should name only 
the United States of America as the defendant, 
not the health care center and not the individual 
employee.

State Lawsuits
There may be a situation in which a lawsuit 

against a health center not known to be a quali-
fied health center, and/or an employee of that 
health center, is filed in state court since the 
claimant believes that the federal government is 
in no way involved in the business of the health 
care providers. 

Subsequently, and after the two-year statute 
of limitations as to the notice provision, it may 
be discovered, for the first time, that, in fact, the 
defendants do qualify under the federal stat-
utes. What is the claimant to do under these cir-
cumstances? The 1st Circuit Court of Appeals 
has held that a claim accrues under the FTCA 
“when the plaintiff discovers, or in the exercise 
of reasonable diligence should have discov-
ered, the factual basis for the cause of action.” 
Furthermore, “[t]he test for whether a plaintiff 
should have discovered necessary facts is an ob-
jective one.”

A determination as to when a cause of action 
accrues under this “discovery rule” involves a 
two-step inquiry. Patterson v. United States, 372 
F. Supp. 2d 195, 200 (D. Mass 2005). First, the 
court must determine “whether sufficient facts 
were available to provoke a reasonable person 
in the plaintiff ’s circumstances to inquire or in-
vestigate further” with respect to the factual basis 
for the cause of action. Once this duty to investi-
gate is established, the plaintiff is deemed to have 
knowledge of what she would have discovered 
through a reasonably diligent investigation.

Second, the court must determine “whether 
the plaintiff, if armed with the results of that inves-
tigation, would know enough to permit a reason-

able person to believe that she had been injured 
and that there is a causal connection between the 
government and her injury.” (Emphasis added.) 

If a reasonable person would not believe that 
she had been injured and that there was a causal 
connection between the government and her in-
jury, the plaintiff ’s claim has not accrued under 
the FTCA. Obviously, these are fact-sensitive is-
sues, and each case will be decided on its own 
merits. Therefore, it is even more important for 
the practitioner to be vigilant in its investigation 
and use the websites previously cited to deter-
mine the status of the health care provider.

The practitioner must be meticulous in 
processing any claim under the FTCA. Those 
involving medical malpractice with the added 
issue of identifying the health care provider as 
a federal employee can be tricky. Use care in de-
termining the eligibility of the health care pro-
vider, and then prepare and file the processing 
documents to comply with the applicable rules. 
From that point on, the process is substantially 
the same as a state court case.� n

Jack Wurgaft is a founding partner of Javerbaum, Wurgaft, Hicks, Kahn, Wikstrom & 
Sinins, which has six offices in New Jersey and one in New York City. Wurgat is a certified 

civil trial attorney who focuses on personal injury claims.

The claimant should submit a written report by the attending 
physician, showing the extent of injury, the nature of 
treatment, and the degree of permanent disability.
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Experts’ Opinions Must Be Based On Facts 
Unlike Humpty Dumpty, witnesses can’t make unproved assertion

By PATRICK J. FILAN

“I don’t know what you mean by ‘Glory,’ ”  
Alice said.

Humpty Dumpty smiled contemptuously.  
“Of course you don’t – till I tell you. I meant 

‘there’s a nice knock-down argument for you!’ ”
“But ‘glory’ doesn’t mean ‘a nice knock-down 

argument’,” Alice objected.
“When I use a word,” Humpty Dumpty said, 

in rather a scornful tone, “it means just what I 
choose it to mean – neither more nor less.”

—Lewis Carroll,  
“Alice’s Adventures in Wonderland”

Were Humpty Dumpty an expert who of-
fered such an opinion in a courtroom 

his opinion would likely be inadmissible “ipse 
dixit.”  Ipse dixit means ‘‘an assertion made but 
not proved.”  See Klein v. Norwalk Hospital, 299 
Conn. 241 (2010), citing ’’ General Electric Co. v. 

Joiner, 522 U.S. 
136, 137, 118 
S. Ct. 512, 139 
L. Ed. 2d 508 
(1997).  “Noth-
ing . . . requires 
a . . . court to 
admit opinion 
evidence that 
is connected to 
existing data 
only by the ipse 
dixit of the ex-
pert.’’   

In Klein, 
the defendant’s 
expert offered 

an opinion that the plaintiff ’s injuries were not 
caused by the negligence alleged against the de-
fendant. The opinion was based on a review of 
the plaintiff ’s medical records. The admissibility 
of the opinion was challenged unsuccessfully at 
a Porter hearing.  The case was tried to a defense 
verdict and appealed. 

The Connecticut Supreme Court reversed, 
noting that the defendant did not make the 
required showing under Porter that his meth-
odology, a review of medical records, had been 
subjected to peer review or had a known rate 
of error for his chosen methodology, two of the 
Porter requirements. The Court went on to state 
that the absence of such evidence was “deter-
minative of the inadequacy of the defendant’s 
proof of the methodology’s reliability.” 

Without evidence that a records review consti-
tuted a reliable methodology, the expert’s opinion 
was nothing more than his ipse dixit, or an opin-
ion like Humpty Dumpty’s: “It means just what I 
choose it to mean — neither more nor less.”

A factual basis for an expert’s opinion has 
long been required.  See Wallace v. Saint Francis 
Hospital and Medical Center, 44 Conn.App. 257 
688 A.2d 352, (1997). In the same case, the court 
stated that the facts upon which an expert’s 
opinion is based are an important consideration 
in determining the admissibility of his opinion. 
“Just because someone has a medical degree or 
is board-certified . . .  that does not authorize 
him to testify about a theory that is not based 
on a solid foundation.”  Clarke v. Schofield, 632 
F. Supp. 2d 1350, 1355 (2009).  Facts assumed in 
a hypothetical question must have their basis in 
the evidence on the record. Wallace, supra.  

An ipse dixit opinion even from a well-creden-
tialed may also be inadmissible because it is not 
helpful to a jury in rendering a verdict. Connecti-
cut Code of Evidence section 7-2 provides that a 
witness “qualified as an expert by knowledge, skill, 
experience, training, education or otherwise may 
testify in the form of an opinion  . . .  if the testi-
mony will assist the trier of fact in understanding 
the evidence or in determining a fact in issue.”  

An expert who expresses an ipse dixit-type 
opinion is not offering testimony that will as-
sist a jury or fact finder in understanding the 
evidence or rendering a decision. All that jury 
is hearing is an unsubstantiated opinion that 
has no factual basis in the record and is devoid 

of a reliable method by which the opinion was 
reached. Expert testimony “will not help the 
trier of fact when it offers nothing more than 
what lawyers for the parties can argue in closing 
arguments.”  See Clarke v. Schofield, 632 F. Supp. 
2d 1350, 1355 (2009).  

Expert opinions are admissible and helpful to 
a jury when there is a factual basis in the record 
for the opinion and where the methodology by 
which the opinion was reached is reliable and 
passes muster under Porter.  The ipse dixit of a 
credentialed witness is not helpful to the jury 
and is not based on a reliable methodology.  

In challenging an expert’s seemingly conclu-
sory ipse dixit opinion at a Porter hearing and on 

cross-examination some things to look for are:
n	 Is the opinion based upon a solid evidentiary 

and factual foundation?
n	 Does the opinion ignore important facts in 

the record?
n	 Are facts that are not helpful to the expert’s 

opinion explained away in some coherent, 
scientific fashion?

n	 If unhelpful facts are not addressed and dealt 
with coherently, the opinion becomes more 
and more inadmissible ipse dixit.  

n	 Has the expert articulated and explained the 
method by which he arrived at his opinion?

Patrick J. Filan has offices in Fairfield, 
Connecticut and White Plains, N.Y. His prac-
tice focuses on personal injury cases, includ-

ing wrongful death, medical malpractice, 
car and truck accidents, and products liabil-

ity. You can learn more about him at  
www.filan-law.com.

Patrick J. Filan

n Continued on PAGE 24
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Proposed Laws: Deceptive In Appeal, Destructive In Effect
Bills that would limit malpractice awards run afoul of Constitution

By PAUL EDWARDS

Currently in Washington, D.C., both houses 
of Congress are considering bills that seek 

to destroy the fundamental constitutional con-
cepts of federalism and right to a trial by jury.  
All in the name of allegedly saving a few bucks. 

Senate Bill 197, the Medical Care Access 
Protection Act of 2011 (MCAP), and House 
Resolution 5, the Help Efficient, Accessible, 
Low-cost, Timely Healthcare Act of 2011 
(HEALTH), both seek to severely restrict com-
pensation for non-economic damages and the 
payment of attorney contingency fees. Both 
bills should be rejected. Neither bill does a sin-
gle thing to protect patients or reduce the un-
acceptably high number of deaths or maiming 
due to medical error each year. Neither bill will 
serve its stated purpose of providing “improved 
medical care by reducing the excessive burden 
the liability system places on the health care de-
livery system.” 

Perhaps most importantly, however, both 
bills strike at the very fundamental principles 
of federalism and the protections and sanctity 
of civil liberty for which our forefathers fought 
with their lives.

Senate Bill 197 proposes to limit compensa-
tion for all non-economic harms and losses to 
$250,000 from any one health care provider, but 
no more than $500,000 from multiple health 
care institutions or providers.  House Resolu-
tion 5 would limit compensation for all non-
economic harms and losses at $250,000. Both 
bills also seek to restrict the payment of attor-
ney contingency fees (the typical fee structure 
utilized by medical malpractice victims who 
otherwise lack the financial resources to pursue 
compensation through the civil justice system), 
essentially limiting the contingency fee to 15 
percent for any recovery over $600,000. 

Neither bill, on the other hand, imposes any 
limits on the amount of money that a health 
care provider or its insurer can pay its attorneys 
to protect their financial interests.

At the same time these legislative propos-
als attempt to destroy the right and ability of 
medical malpractice victims to be fully com-
pensated for their injuries and losses, the bills 
do nothing to prevent or reduce the shockingly 
high incidence rate of death and maiming due 
to preventable medical errors. The Institute 
of Medicine’s leading study on preventable 
medical errors has estimated that as many as 
98,000 people die every year as a consequence 
of preventable medical errors. If the Centers 
for Disease Control were to include prevent-
able medical errors as a category, the Institute 
of Medicine’s findings would make preventable 
medical errors the sixth leading cause of death 
in America. 

As noted legal scholar Tom Baker, from the 
University of Pennsylvania Law School, has 
pronounced in his 2005 book “The Medical 

Malpractice Myth:”  “We have an epidemic of 
medical malpractice, not of malpractice law-
suits.”  Whose interests are the proponents of 
these bills really protecting?  The interests of all 
Americans to receive safe medical care, or the 
interests of others, including insurers and their 
lobbyists, to maximize profits?

Neither bill will improve the health care de-
livery system by decreasing costs.  In 2004, the 
Congressional Budget Office calculated that 
malpractice costs amounted to “less than 2 
percent of overall health care spending.” Thus, 
according to the CBO, “even a reduction of 
25 percent to 30 percent in malpractice costs 
would lower health care costs by only about 0.4 
to 0.5 percent, and the likely effect on health in-
surance premiums would be comparably small.” 

‘Defensive Medicine’
Proponents of the bills in question would ar-

gue that the 2004 CBO numbers did not take 
into account the indirect costs of medical mal-

practice litigation attributable to extra tests or-
dered by physicians to avoid legal liability, also 
known as “defensive medicine.” When the CBO 
re-visited this issue in 2009 and attempted to ac-
count for indirect costs, it again concluded that 
tort reform including damage caps and restric-
tions on attorney contingency fees would only 
save 0.5 percent of all health costs. The CBO has 
also concluded that “savings from reducing de-
fensive medicine would be very small.” 

Moreover, the proponents of these bills fail to 
acknowledge that the GAO identified “revenue-
enhancing motives” as one of the real reasons 
behind the utilization of extra diagnostic tests 
and procedures.  Finally, just last month the 
Cato Institute published the results of a study 
by Shirley Svorny, an adjunct professor at the 
Cato Institute and a professor of economics at 
California State University — Northridge. Ms. 
Svorny’s research on this topic produced the fol-
lowing conclusion: “Reducing physician liabili-
ty for negligent care by capping court awards, all 
else equal, will reduce the resources allocated to 
medical professional liability underwriting and 
oversight and make many patients worse off.  
Legislators who see mandatory liability caps as 
a cost-containment tool should look elsewhere.” 

Beyond the flawed premises underlying 
these bills, they also raise compelling issues of 
constitutional dimension. Proponents of these 
tort reform efforts trash the concept of feder-
alism embodied in the 10th Amendment to the 
U.S. Constitution. James Madison, known as 
the Father of the Constitution, explained the 
concept of federalism as follows: “The powers 
delegated to the federal government are few and 
defined. Those which are to remain in the state 
governments are numerous and indefinite. The 
former will be exercised principally on exter-
nal objects, [such] as war, peace, negotiation, 
and foreign commerce. The powers reserved to 
the several states will extend to all the objects 
which, in the ordinary course of affairs, concern 
the lives, liberties, and properties of the people.”  

This principle was embodied in the 10th 
Amendment, which provides:  “The powers not 

delegated to the 
United States 
by the Consti-
tution, nor pro-
hibited by it to 
the States, are 
reserved to the 
States respec-
tively, or to the 
people.” 

These con-
cepts explain 
why the pro-
ponents of the 
federal tort re-
form bills tor-
ture the Com-
merce Clause in a shameless effort to establish 
a constitutional authority for what is otherwise 
an undeniable slap in the face to states and the 
principles of federalism that Madison and his 
peers deemed so critically important. 

This is precisely why Virginia Attorney Gen-
eral Ken Cuccinelli has promised to immediate-
ly file suit to block federal tort reform legislation 
if it were ever enacted into law. Cuccinelli struck 
at the heart of the hypocrisy of the conservative 
Republican sponsors of these bills when he re-
cently stated in a Washington Post Op-Ed piece:  

“Senate Bill 197 takes an approach that implies 
‘Washington knows best’ while trampling states’ 
authority and the 10th Amendment. The legisla-
tion is breathtakingly broad in its assumptions 
about federal power, particularly the same power 
to regulate commerce that lies at the heart of all 
the lawsuits (including Virginia’s) against the 
individual mandate of the 2010 federal health-
care law. I have little doubt that the senators who 
brought us S. 197 oppose the use of the commerce 
clause to compel individuals to buy health insur-
ance. Yet they have no qualms about dictating to 
state court judges how they are to conduct trials 
in state lawsuits. How does this sort of constitu-
tional disconnect happen?”

Slap At Juries
In addition to Cuccinelli’s 10th Amendment 

concerns, however, is the utter disregard for the 
7th Amendment also embodied in these pro-
posed bills.  The 7th Amendment provides:  “In 
Suits at common law, where the value in con-
troversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried 
by a jury, shall be otherwise re-examined in any 
Court of the United States, than according to 
the rules of the common law.”  

Justice Hugo Black once observed:  “The 
founders of our government thought that trial 
by civil jury was an essential bulwark of civil 
liberty.” 

As I write this piece, a jury is hearing evi-
dence in the death penalty phase of a notori-
ous criminal trial in the courthouse around the 
block.  It is incredible, in the true meaning of 
the word, to consider that we will trust a jury of 
our peers to decide the fate of the life of one of 
our citizens in the heat of the passion and sym-
pathy necessarily evoked by the most heinous of 
crimes, yet the proponents of these bills would 
have us believe that juries of men and women 
from our local communities are intellectually 
and emotionally incapable of making a fair, rea-
soned and evidence-based decision about the 
amount of money necessary to compensate the 
victim of medical malpractice for all of the re-
sulting losses proven in court. 

It is the ability of individual citizens to hold 
fully accountable those who are negligent for all 
losses and harms caused that is the motivational 
driving force for safety, caution and prudence in 
the way we conduct our daily affairs, even in the 
health care setting.

It isn’t enough that the health care profession 
has a national databank of information about 
negligent doctors that is not shared with the 
public so that we can protect the doctors and 
not the patients?  It isn’t enough that the health 
care profession has the “peer review privilege” 
that prevents discovery of internal root cause 
analyses or the results of internal investigations 
of medical errors that might provide frank and 
honest assessments of medical conduct?  

It isn’t enough that simply to be granted per-
mission to sue a health care provider in this state 
an injured malpractice victim must pay several 
thousand dollars to a physician just to get a re-
port that serves as a functional equivalent of the 
key to the courthouse’s locked front door (a lock 
that does not apply to other negligence injury 
victims), and then has to pay tens of thousands 
more to physician experts just to prove his/her 
case in court? 

It isn’t enough that we require medical mal-
practice victims to prove their claims via the 
testimony of physicians in the same medical 
specialty while at the same time we permit the 
professional boards of those medical special-
ties to threaten, harass, intimidate and sanction 
those among its ranks who would dare to speak 
out against a colleague?

Has anyone ever stopped to consider that 
perhaps all of these privileges and protections 
already afforded to the health care industry are 
primary reasons for the alarming 98,000 annual 
deaths and untold number of maimings that re-
sult from preventable medical errors?  Let’s stop 
legislating more protections for the health care 
industry and start doing something construc-
tive about reducing the number of deaths and 
maimings due to preventable medical errors.� n

Paul Edwards

Paul Edwards is a partner at the law firm of Stratton Faxon in New Haven, where he 
handles general liability, medical malpractice, wrongful death and catastrophic personal 

injury cases.

n	 Is the expert’s methodology reliable under 
the Porter criteria?  That is, has the method-
ology been tested; subjected to peer review; 
does it have a known or potential rate of er-
ror? Has it garnered general acceptance in 
the relevant scientific community?

n	 Are there flaws in the expert’s reasoning that 
make reliance on the opinion unreasonable 
and render the conclusions of doubtful va-
lidity?

n	 Is there an “analytical gap” between the data 
relied on and the opinion offered?

Conclusion
The subjective opinion of even a well-

credentialed expert who is unable to present 
and explain the evidence he relies on and 

cannot point to a reliable methodology he 
utilized in reaching his opinion is express-
ing an ipse dixit opinion that should not be 
admissible.  

When confronted with ipse dixit expert 
opinions, lawyers should be like Alice, who 
challenged Humpty Dumpty, “The question is 
whether you can make words mean many dif-
ferent things.”  The ipse dixit expert would have 
it as Humpty Dumpty, who replied, “The ques-
tion is which is to be master — that is all.”  The 
rules of evidence do not permit unsubstanti-
ated conclusory opinions even from well-cre-
dentialed experts. Expert opinions must be 
based on the evidence and a reliable method-
ology by which the opinion was reached. Un-
supportable conclusions which ignore the evi-
dence and resemble a closing argument should 
not be admitted.� n

n From experts’ on PAGE 23


