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Workers' compensation rules are different for state troopers,
correction officers and other state employees in stressful jobs. p.2
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INJURY Benefits

APPLYING WORKERS' COMP TO STATE EMPLOYEES

Rules differ for correction officers, state troopers and others

By ALBERT DESROSIERS

orkers’  compensation
benefits  for  state
employees, like  other

employees in Connecticut,
are determined by statute.
The statutes governing
state employees, generally,
can be found in Chapter 65,
“Disability Compensation
And Death Benefits.” The com-
pensation practitioner must
also be aware of the
relationship
between that
chapter,
Chapter 568
and  several
other statutes
that provide
compensation
benefits to
injured state workers and their dependents.
Section 5-143 of Chapter 65 applies the
provisions of the Workers’ Compensation
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Act (Chapter 568) to all state employees.
Pursuant to this section, the state
employee may elect to receive an
amount equal to his full salary or
wages for the period of any accu-
mulated sick leave, in addition to
the benefits due him under the
Workers’ Compensation  Act.
Upon the expiration of the sick
leave period, the Workers’
Compensation Act applies. If the
employee works for the Department
of Correction, he or she may
receive compensa-
tion for an injury
that occurs dur-
ing the com-
mute from
home to work
and back, if the
injury  occurs
under the cir-
cumstances pre-
scribed in Connecticut General Statutes
Section 31-275(1) (A)(ii).

Not all state employees are limited to
the benefits prescribed by Section 5-143.
Connecticut General Statutes Section 5-
142 provides enhanced benefits for cer-
tain state employees who fall within the
protected class. To be eligible for benefits
under Section 5-142, a state employee
must (1) be a member of a specified
group of state employees, (2) be engaged
in the performance of a specified duty,
and (3) the injury sustained must be as a
result of special hazards inherent in such
duties.

260 Weeks

If the state employee falls under this sec-
tion, he or she is entitled to receive benefits
for total incapacity at that person’s full
salary for a period up to 260 weeks.
Thereafter, the employee shall be removed
from the payroll and receive compensation
at the rate of 50 percent of his or her salary,
as long as the person remains totally dis-
abled. For anyone who works for the state
police, however, the benefits continue at 65
percent of the salary so long as such person
remains totally disabled, with certain quali-
fications.

To collect benefits pursuant to Section 5-
142(a), the injured claimant must satisfy all
three prongs of that statute, which requires
a factual analysis on a case-by-case basis.
Full salary benefits were denied to a correc-
tion officer who was injured when he
caught an inmate who slipped while exiting
a shower. While the claimant may have sat-
isfied the “attending” prong, the catching of
an inmate was not considered a special haz-
ard inherent in the claimant’s duties.
Johnson v. State, 67 Conn. App. 330, 337-
338 (2001).

A state employee qualified to receive
benefits under Section 5-142 must make an
election between those benefits and those
offered by the Workers’ Compensation Act
for total disability. While Section 5-142(a)

is not the exclusive remedy for the injured
worker covered by that statute, the state
employee must pick either that statute or
the benefits available under the Workers’
Compensation Act. Ordinarily, the remedy
provided by Section 5-142(a) will be advan-
tageous to the employee, but may not be in
the case of concurrent employment. A
claimant may not elect to receive full salary
under Section 5-142 and, at the same time,
increase their compensation rate pursuant
to Section 31-310. He or she must choose
one or the other. Electing Section 5-142,
however, does not preclude the state
employee from receiving other benefits
provided by the Workers’ Compensation
Act, such as permanent impairment.
Consistent with the courts’ rulings in
Trinkley and Jones, the Compensation
Review Board has ruled that if the state
employee elects benefits pursuant to
Section 5-142, then those benefits for total
disability are not eligible for cost of living
adjustments pursuant to Section 31-307.

Heart Disease

If certain state employees suffer an injury
caused by hypertension or heart disease,
they may be able to benefit from the pre-
sumption that the injury arose from the
performance of their duties.

Connecticut General Statute Section 5-
145(a) provides this presumption to the
benefit of certain university, aeronautics,

145(a) through 145(c), does not mean that
that person will collect benefits.
Presumptions created by these statutes may
be rebutted by sufficient and persuasive evi-
dence to the contrary. Malchik v. Division of
Criminal Justices, 266 Conn. 728, 738
(2003).

A rebutted presumption may not be the
only impediment to compensation. A com-
missioner may lack jurisdiction over the
state employee’s heart disease or hyperten-
sion claim if proper notice was not filed.
Compliance with Section 31-294(c) of the
Workers’ Compensation Act is essential to
maintaining a claim for compensation
under Sections 5-145(a) through 5-145(c)
because timely notice is a jurisdictional
requirement that cannot be waived.

Not all state employees are covered by
Sections 5-145(a) through Sections 5-
145(c). For those state employees not
specifically enumerated in those statutes,
they must prove a causal connection
between the injury caused by heart dis-
ease or hypertension and their employ-
ment. Connecticut General Statute
Section 5-144 provides a death benefit for
a spouse and dependent children of any
state employee who dies as a result of an
injury sustained while “acting within the
scope of his employment.” Our Supreme
Court has interpreted this statute to
require that the injury must occur (a)
within the period of employment, and (b)

If certain state employees suffer an injury caused

by hypertension or heart disease, they may be
able to benefit from the presumption that the
Injury arose from the performance of their duties.

state capital police, correction, mental
health, criminal justice or hazard duty
personnel. A prerequisite to obtaining the
benefit is that the employee successfully
passed a physical examination when they
were hired that failed to reveal any evi-
dence of heart disease or hypertension.
These employees get to receive their full
salary for the first three months of total
disability.

Connecticut General Statute Section 29-
4 provides a state police officer with a pre-
sumption of compensability for an injury
caused by heart disease or hypertension.
Section 5-145(b) and Section 5-145(c) pro-
vide the same presumption to motor vehi-
cle inspectors and inspectors for the
Division of Criminal Justice. However, nei-
ther of these statutes provides full salary for
the first three months of compensability as
does Section 5-145(a).

Just because the state employee gets the
benefit of a presumption under Section 5-

causally connected to the duties of the
employment. Phipps v. Niejadlik, 175
Conn. 424, 432 (1978). In Phipps, a wid-
owed spouse was denied benefits after her
husband collapsed while teaching history
at Southern Connecticut State College
because the heart attack was not related
to his work.

A few other statutes of interest concern-
ing state employees are Sections 28-14, 28-
14(a) and 29-22. Section 28-14 concerns
employees of the State who are members of
civil preparedness forces and applies the
provisions of Chapter 568 and Section 5-
142. Section 28-14(a) applies the provi-
sions of Chapter 568 to volunteers that are
injured or die during the course of con-
ducting Homeland Security drills. Section
29-22 applies the benefits of Chapter 568
and Sections 5-142 and 5-144 to all mem-
bers of the voluntary police auxiliary force
under the command of the Commissioner
of Public Safety.
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FETAL Injuries

EMPLOYERS BLAMED FOR BIRTH DEFECTS

‘Remote’ prospect of liability has become closer at hand

By MICHAEL STARR
and CHRISTINE M. WILSON

Fetal injury in the workplace is a growing
concern as courts are increasingly

holding employers liable for chil-
dren born with birth defects that
result from their mother’s work- =
place exposure to toxic chemicals
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The court ruled that, notwithstanding
the “ostensibly benign” purpose of “protect-
ing women’s unconceived offspring,” such
policies were unlawful under Title VII of

the Civil Rights Act of 1964, as
amended by the Pregnancy

Discrimination Act, which
- provides that sex discrimi-

' nation includes discrimina-

or her injury in aworkplace acci- tion “because of or on the
dent. G P~ — basis of pregnancy, childbirth
Employersengage inillegal sex & <&% B or related medical condi-

discrimination  when  they

exclude pregnant or fertile women
from working, or from particu-
lar jobs, even for the seem-
ingly benevolent rea-
son that the
work environ-

=

tions.” According to the court,
it is the woman, not the
employer or the courts, who
must decide
whether  her
“reproductive
role is more

ment will sub- important
ject the to  herself
W o man and to her
worker’s fetus family than
to injury. her eco-

As the U.S. nomic role.”
Supreme The court gave short
Court said in It is open to question shrift to employer concerns
its landmark . that they could face tort lia-
decision  of whether the fetus, with bility in the event a child
UAW V. . . e - suffered fetal injuries that
Johnson Its helghtened senS|t|V|ty were linked to the mother’s
Controls, 299 to physical injury and work environment. As the
U.S. 187, 206 . majority saw it, if “Title VII
(1991): environmental hazard, bans sex-specific fetal-pro-
“Decisions . - tection policies,  the
about the wel- is—or should be—within employer fully informs the

fare of future
children must
be left to the
parents who
conceive, bear,
support, and
raise  them
rather than to
the employers
who hire
those parents.” What was not known when
Johnson Controls was decided, however, was
whether employers could be liable under
state tort law if, complying with federal
anti-discrimination law, they allow preg-
nant women to work and those workers’
babies are born with birth defects due to
conditions that their mothers were exposed
to on the job. The answer under current law
seems to be a resounding “yes.”

Fetal Protection Policies

By the time of Johnson Controls, many
companies had instituted “fetal protection
policies,” which barred fertile or pregnant
women from certain jobs that required
working in hazardous environments poten-
tially injurious to a woman’s fetus or, in
some cases, required sterilization of any fer-
tile female employee wishing to work in
such jobs.

Michael Starr is a partner in the labor and employ-
ment group of Hogan & Hartson. Christine M. Wilson
is an associate in that group.

the foreseeable zone of
danger that employers
must anticipate in their

efforts to promote work-
place safety and health.

woman of the risk, and the
employer has not
acted negligently,
the basis for
holding an
employer liable
seems remote
at best”

Since
Johnson
Controls, the “remote”
prospect of liability has
become closer at hand.
State courts now regu-
larly allow employ-
ers to be sued
under  such
circum -
stances.
Employers
have argued
that such
claims are barred by state workers’ compen-
sation laws, which typically mandate that
workers’ compensation benefits are the
exclusive remedy for workplace injuries and
bar tort actions against the employer.

Mother’s Health Disregarded

But courts have rejected such arguments
and ruled that the exclusivity provisions of
these statutes apply only to injuries suffered
by the worker herself and not to fetal injury,
now seen as legally distinct.

Some such cases involve egregious

employer disregard for maternal health. In
Pizza Hut of America Inc. v. Keefe, 900 P.2d
97 (Colo. 1995), the employer faced tort lia-
bility for coercing a pregnant employee to
ignore work restrictions imposed by her
doctor; the employee went into premature
labor, and the infant died shortly after
birth. Workers’ comp statutes usually con-
tain an exception to their exclusivity provi-
sions when there is intentional wrongdoing
by the employer. Forcing a pregnant worker
to work contrary to medical advice easily
falls into that exception.

More common are cases of fetal injury
resulting from exposure to noxious fumes.
In one case, a woman in her first trimester
became ill from fumes of a recently painted
factory floor; with her supervisor’s permis-
sion she promptly went home to recover,
but six months later, her baby was born pre-
maturely and died the same day froma lung
condition attributed to in utero exposure to
the paint fumes. Ransburg Industries v.
Brown, 659 N.E.2d 1081 (Ind. Ct. App.
1995). In another case, the employer was
allegedly negligent in hiring a janitorial
contractor that operated a floor-buffing
machine without adequate ventilation,
resulting in hazardous levels of carbon
monoxide. A pregnant employee fainted
and was taken to the hospital with symp-
toms of nausea, headaches and respiratory
distress. Her unborn child, however, suf-
fered permanent brain damage due to her
in utero carbon-monoxide exposure and
was born with cerebral palsy. Synder v.
Michael’s Stores Inc., 16 Cal. 4th 991 (1997).
In both these cases, and others
like them, the employer was
held liable for the resultant

fetal injuries.

Conflicting
Obligations
Employers frequently
argue that state tort lia-
bility for fetal workplace
injury conflicts with
their anti-discrimina-
tion  obligations
under Title VII
and should,
therefore, be
pre-empted.
Such argu-
ments are uni-
formly rejected
primarily on
the ground that since tort liability requires
proof of employer negligence, there is not
an unavoidable conflict with Title VII
requirements and, hence, no basis for fed-
eral pre-emption.

But this focus on negligence overlooks
important employment law considera-
tions. Workers’ compensation laws reflect a
grand compromise under which employers
are automatically liable for workplace
injuries and injured workers are absolved

See FETAL INJURY on PAGE 8
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