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FRAUD-FIGHTING Tool

‘BIG HAMMER’ COULD POUND 
COMPANIES THAT MISLABEL WORKERS
State law spotlights practice of counting employees as ‘contractors’

By ANTHONY J. PANTUSO III

On June 5, Gov. M. Jodi Rell signed into
law Public Act Number 07-89, An Act

Concerning Penalties for Concealing
Employment or Other Information
Related to Workers’
Compensation Premiums.

This act, which takes effect
Oct. 1, raises the fines for busi-
nesses that misrepresent employ-
ees as independent contractors
or provide misleading informa-
tion to an insurance company on
the number of employees to
lower workers’ compensation
insurance premiums.

More importantly, it also
gives the labor commis-
sioner a big hammer:
the authority to
issue stop work
orders to
employers that
intentionally
misrepresent
employees as
independent
contractors.

Why is this act necessary? To
reduce labor costs (one of the most
significant costs of doing busi-
ness), many companies are re-
examining their relationships with
employees. One way to save money
is to outsource some functions to
independent contractors. When
done legitimately, this can be an
effective tool for reducing
costs. Problems arise, however,
when an employer wants to enjoy
the savings associated with using
independent contractors while still
retaining the control of an
employer-employee relationship.

More and more unscrupulous
companies are shifting some costs
of doing business to their
employees by calling them “inde-
pendent contractors” while still
treating them as employees. This
misclassification is especially
prevalent for jobs performed away from a
centralized location, such as on-site tech-
nical support, installation services and
delivery services. This is the evil addressed
by PA 07-89.

How does a company benefit by mis-
classifying employees as independent con-
tractors? Money. Contractors don’t get
paid overtime. Payments to contractors

are not subject to payroll
taxes. Contractors can’t collect

unemployment benefits. And
the fewer employees, the
lower a company’s workers’
compensation premiums.

Hurting employees
How are employees hurt

by this practice? If they
truly are independent con-
tractors, they have the abil-
ity to build a

business. Depending
upon their entrepre-
neurial abilities,
they can increase
their incomes and
build equity. If,
however, they
are merely
called “contrac-
tors” while
retaining the
status of
“employees,”
they have no
business to
build. Their
incomes are
e n t i r e l y
d e p e n d e n t
upon the
e m p l o y e r s ,
some of the
e m p l o y e r s ’
b u s i n e s s
expenses are
shifted onto
them, and
they lose
many of the
statutory and
common law
p r o t e c t i o n s
afforded to
employees.

PA 07-89
authorizes the labor commissioner to
investigate complaints that an employer
misrepresented an employee as an inde-
pendent contractor or provided mislead-
ing information on the number of
employees to its workers compensation
carrier.

In determining whether someone is an
employee or an independent contractor,
the commissioner uses the common law

test codified at Connecticut General
Statutes 31-222(a)(1)(B)(ii): “A service
performed by an individual shall be
deemed to be employment . . . unless and
until it is shown . . . that (I) such individ-
ual has been and will continue to be free
from control and direction in connection
with the performance of such service . . .
and (II) such service is performed either
outside the usual course of the business
for which the service is performed or is
performed outside of all the places of
business of the enterprise for which the
service is performed; and (III) such indi-
vidual is customarily engaged in an inde-
pendently established trade, occupation,
profession or business of the same nature
as that involved in the service per-
formed.”

All three prongs of this test must be
met for someone to be an independent
contractor. Among the factors considered
are: the right to control the means and
methods of work; assignment of particu-
lar tasks; the ability to work for other
employers; the level of supervision; and
the right of the employer to terminate the
relationship at any time without incurring
liability.

Stop work orders
If the labor commissioner determines

that an employer has intentionally mis-
represented an employee as an indepen-
dent contractor to lower its workers’
compensation premiums, P.A. 07-89
requires her to issue a stop work order
within 72 hours. Such an order man-
dates the cessation of all business opera-
tions, is effective upon service, and
remains in effect until either the com-
missioner finds that the employer has
come into compliance or that a hearing
is held before the commissioner. An
employer may have to pay a civil penalty
of $1,000 per day for violating a stop
work order.

While it remains to be seen how
aggressively the commissioner will use
this powerful new tool, P.A. 07-89 clearly
has the potential to improve the lot of
many workers in Connecticut. No longer
will underhanded employers be able to
shift the costs of doing business onto
their workers simply by instructing them
to set up an LLC and sign a “contractor’s
agreement.” Nor will employers be able to
avoid providing workers compensation
insurance or unemployment benefits
with relative impunity. Nothing is as
likely to get that employer’s attention as
being closed down. ■

Anthony J. Pantuso III practices employee rights law in
Milford. He currently represents the plaintiffs in 

several cases involving misclassification of employees
as independent contractors.
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By DANIEL A. SCHWARTZ
and JACLYN LEUNG

Lily Ledbetter, the only female production
supervisor at Goodyear Tire & Rubber’s

plant in Gadsen, Ala., retired early in 1998
after 20 years of service. Throughout her
employment, Goodyear tied Ledbetter’s and
other salaried employees’ salaries to
their supervisors’ evaluation of their
performance. For Ledbetter, it
seemed she was denied raises more
than she received them. Thus, six
months before her retirement, she
filed a charge of sex discrimination
against Goodyear with the Equal
Employment Opportunity
Commission (EEOC).

Following a trial, the jury
concluded that she suf-
fered illegal dis-
crimination and
found that her
salary was as much
as 40 percent lower
than that of the
lowest-paid male
production super-
visor. The jury
awarded Ledbetter
$3 million; the court reduced the verdict to
$300,000, in accordance with Title VII’s
damages cap.

On appeal, Goodyear argued that any
claim based on pay decisions made prior to
Sept. 26, 1997 – 180 days prior to the date
Ledbetter filed her EEOC charge – should
be time-barred. Under Title VII, a plaintiff
alleging pay discrimination must file a
charge with the EEOC within 180 days of
the discriminatory decision, and within 300
days if the state in which the charge is filed
has a state agency authorized to accept Title
VII charges. Alabama does not have such an
agency, so the 180-day limitation applied.

Ledbetter argued that each paycheck she
received restarted the 180-day clock to file a
discrimination charge because these pay-
checks were the outgrowth of past discrimina-
tory pay raise decisions based on unfair per-
formance evaluations. In so arguing, Ledbetter
relied on the court’s decision in Bazemore v.
Friday, 478 U.S. 385, 106 S. Ct. 3000, 92 L.Ed.
2d 315 (1986), in which the justices held that
each paycheck that delivers less to a black
employee than a similarly situated white
employee is actionable under Title VII.

This May, the Supreme Court in a 5-4
opinion delivered by Justice Samuel Alito
ruled in favor of Goodyear. The court held
that discriminatory pay decisions are dis-
crete acts that must be challenged within
180 days of their occurrence and that the
later effects of past discrimination do not
restart the clock for filing an EEOC charge.

In its decision, the court rejected the
“continuing violations” theory under which
some lower courts had permitted plaintiffs

to challenge a series of discriminatory acts,
so long as at least one act occurred within
180 days of the EEOC charge. While Lily
Ledbetter may have proved to a jury that
multiple decisions affected her pay, none of
the decisions occurred within 180 days of
her EEOC complaint.

The court also decided that Bazemore
was no help to Ledbetter:

“Bazemore stands for the
proposition that an employer
violates Title VII and triggers
a new EEOC charging period
whenever the employer issues
paychecks using a discrimina-
tory pay structure. But a new
Title VII violation does not

occur and a new charging
period is not triggered

when an employer
issues paychecks
pursuant to a sys-
tem that is facially
nondiscr imina-
tory and neutrally
applied.”

While at first
glance it may
appear that
Ledbetter has

slammed the door on pay discrimination
claims, a closer look reveals that the deci-
sion may provide a little bit of help to
both employers and employees to argue
in future discrimination lawsuits.

Filing Charges Sooner 
Certainly, the EEOC may see an increase

in charges alleging pay discrimination in
the wake of Ledbetter. Employees – and
their attorneys — will now be expected to
file charges with the EEOC as soon as they
suspect an incident of pay discrimination
rather than risk losing their claim forever
by missing the 180- or 300-day filing
period. Additionally, employees may decide
to file a charge every time they suspect an
incident of pay discrimination.

Employers will thus be forced to spend
more resources on additional charges that
may not have been filed otherwise, thus
increasing the costs of defense and the
incentive to settle such disputes early on.

As the Supreme Court noted, employees
are often unaware of what their co-workers’
compensation may be. If an employee com-
plains internally about their salary but
without a “reasonable belief” that discrimi-
nation has occurred, they may not be pro-
tected under Title VII’s retaliation statutes.
However, employees who file with the
EEOC (or corresponding state agency) are
entitled to such protection. Thus, Ledbetter
has sent a message to employees to file
EEOC charges early – and often.

Filing an early charge may also provide a
vehicle for an employee to get pay informa-
tion that may otherwise be inaccessible in

Daniel A. Schwartz
works in the
Stamford office of
Espstein, Becker &
Green P.C., where, as
a member of the
firm, his practice
emphasizes repre-
senting and counsel-
ing employers on all
aspects of labor and
employment law.
Jaclyn Leung is an
associate at Epstein
Becker & Green,
where she focuses
on employment law-
related matters.

the workplace. The employer may also be
receptive to resolving this issue at an early
stage as well, or at least explaining further
to the employee the reasons why such a pay
disparity exists at all.

Thus for employers, Ledbetter may be a
mixed blessing. It will make defending pay
discrimination claims easier because evi-
dence is likely to be current; but the
employer may also face more discrimination
claims than it otherwise would have faced.

In Ledbetter’s wake
Notably, the Ledbetter decision should

be viewed with an eye towards the claims
that were not brought. Indeed, as a result,
pay discrimination claims after Ledbetter
may be brought under alternate theories.

First, Ledbetter left employees with the
option to pursue claims under the “discovery
rule.” Under this rule, an employee’s time to
file an EEOC charge does not begin to run
until she actually discovers she was paid less
for performing the same work. Therefore,
more employees may argue that they did not
discover pay discrimination until recently.
This seems highly plausible given that the
dissent in Ledbetter recognized that it may
take multiple pay decisions before an indi-
vidual suspects discrimination.

Pay discrimination claims may also be
brought under the Equal Pay Act (“EPA”).
Unlike the 180-day limitation period in
Title VII, the EPA provides that complaints
may be filed within two years of the viola-
tion of the act, and within three years if the
violation was willful. But the amount
employees can recover is limited to cover a
maximum of two to three years of employ-
ment. Further, the EPA grants only back
pay, and does not provide for compensatory
and punitive damages as does Title VII.

Employers and employees should be
aware that race-based pay discrimination
claims may be brought under Section 1981
of the Civil Rights Act, which has a four-
year statute of limitations and similar reme-
dies to Title VII. Lastly, it is worth noting
that pay discrimination victims may receive
more favorable treatment in state court.

Legislative Response
To add to the uncertainty left in Ledbetter’s

wake, congressional Democrats have intro-
duced the Lilly Ledbetter Fair Pay Act (H.R.
2831). The bill would amend several federal
employment discrimination statutes, includ-
ing Title VII and the ADA to specify that each
discriminatory paycheck starts the time limit
for filing an EEOC charge. Practitioners
would be well advised to check on the status
of these legislative developments.

Even with this bill pending, one item
remains certain: employee and employer
groups will be more focused on pay dis-
crimination claims and the likelihood of an
increased amount of such claims in the
years to come. ■
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Ledbetter may
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A TALL ORDER FOR WORKERS 
WHO FEEL SHORT-CHANGED 
Employees must move faster in bringing pay discrimination charges 
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SPIRITUAL Guidance

RELIGIOUS TATTOOS GET 
UNDER EMPLOYER’S SKIN
But court calls Egyptian writing on wrists an act of faith  

By BERNIE JACQUES 

Recently, the Orlando Sentinel reported
on the frustrated job searches of Russell

Parrish, who is heavily tattooed. Parrish
claims that he had been unable to
get a good job because of his tat-
toos and has vowed to start an
advocacy group for people
with tattoos. To date, com-
plaints about discrimination
based on a person’s tattoos
have not been very success-
ful.

However, Edward Rangel,
who claims that he was termi-
nated because he refused to cover
his tattoos, was able to persuade a
court to deny summary
judgment and allow
him to take his case
to a jury. Equal
E m p l o y m e n t
O p p o r t u n i t y
Commission v. Red
Robin Gourmet
Burgers, Inc., Case
No. C04-1291JLR
(W.D. Wa. 2005).
Rangel was employed by the
hamburger chain, Red Robin,
which had an appearance and
grooming policy that required
body piercings and tattoos to be
covered.

Rangel practices Kemetecism,
a religion with roots in ancient
Egypt or “Kemet.” After under-
going a rite of passage that
included communal prayer,
meditation and ritual, Rangel
began the process of becoming a
priest, which included obtaining
two tattoos during a religious
ceremony. The tattoos, which
were less than a quarter of an
inch, were written in Coptic and
encircled both his wrists.
Translated, the tattoos read: “My
Father Ra is Lord. I am the son
who exists of his Father; I am
the Father who exists of his
son.”

Rangel claimed that intentionally or
purposefully covering the tattoos was
offensive to his religious beliefs, although
incidentally covering the tattoos by wear-
ing a long shirt or a coat was not.
According to Rangel, he can only inten-
tionally cover his tattoos during the
month of Mesura, when he believes Ra

died and was reborn. He claims that cov-
ering the tattoos during Mesura is a sign
of grief and servitude to Ra, but doing so
in any other month is sacrilegious con-
cealment.

Rangel had worked for several
months with his tattoos uncovered

before an assistant manager told
him to cover them. However,
when Rangel explained the reli-
gious significance of his tat-
toos, the assistant manager did
not press the issue. But a few
months later the general man-
ager insisted that Rangel cover
his tattoos.

Rangel gave the manager a
lengthy explanation of

his religion and
the role of the
tattoos in his
religious obser-
vance. The man-
ager was
unmoved and
directed Rangel
to cover his tat-
toos. The man-
ager and Rangel
disagree about
the tenor of the
conversation and
the words used
during it, but
both agree that
after the conver-
sation Rangel was
escorted out the
restaurant and
terminated.

A Question Of
Hardship

Rangel filed a
complaint that
he had been dis-
c r i m i n a t o r i l y
t e r m i n a t e d
because of his
religion. Broadly
defined, religion
includes not only

a person’s beliefs, but also a person’s reli-
gious observances and practices. An
employer is obligated to accommodate the
employee’s observances and practices,
unless it is unable to do so reasonably.

The employer initially argued that
Rangel’s decision to keep the tattoos
uncovered was merely personal prefer-
ence, which would not be protected by
law. Courts have uniformly agreed that an
employer may adopt a grooming or
appearance policy that prohibits tattoos.
However, the court rejected the argument
that the tattoos were merely a matter of

style and found that Rangel articulated a
religious basis for his refusal to cover the
tattoos.

With the court concluding that
Rangel’s refusal to cover his tattoos was a
form of religious observance, the burden
then shifted to the employer to demon-
strate that accommodating the
employee’s religious observance would be
a hardship. An accommodation that
results in more than a de minimis cost,
such as additional costs from lost effi-
ciency or higher wages, constitutes a
hardship. However, the employer must
support a claim of hardship and may not
simply offer hypothetical estimates based
on unreliable assumptions.

Many courts have held that an employer
may impose personal appearance standards
to promote and protect its image without
violating any employment discrimination
laws. Red Robin, which presents itself as a
family-oriented and kid-friendly restau-
rant, argued that permitting Rangel to wear
his tattoos uncovered when he was interact-

ing with customers would be a hardship
because it would mar its public image.

But the court was not persuaded. It
noted that Rangel had worked for several
months with his tattoos uncovered and
there was no evidence of any complaints
from any customers during that time. The
small size of the tattoos, which were less
than a quarter inch, and the language in
which they were written, which few peo-
ple can read, also indicated that Rangel’s
tattoos would not mar the restaurant’s
image.

Also, the court stated that there was no
evidence that the restaurant’s customers
shared its perception that tattoos were
inconsistent with a family-oriented, kid-
friendly restaurant.

In sum, though no court has upheld an
employee’s right to have a tattoo as a per-
sonal expression, an employee wearing a
tattoo for religious purposes is protected
and an employment decision based on a
person’s religiously motivated tattoo can be
problematic. ■

Bernie Jacques is a labor and employment attorney
based in the Hartford office of Pepe & Hazard LLP,

and focuses his practice on counseling and litigation
on behalf of management clients.
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FAMILY Matters

BE CAREFUL TO RECOGNIZE 
RIGHTS OF CAREGIVERS
Employers often stereotype workers with children or elderly parents  

By ROBERT B. MITCHELL

The issue of workers with caregiving responsibili-
ties is a growing one for American business.

Mothers of young children are almost twice as
likely to be employed today as they were 30 years ago.
In fact, 59 percent of mothers with children under 3
were in the workforce in 2005. Additional caregiving
issues have arisen from the growth in numbers of
older and disabled persons requiring extra care at
home. Baby boomers are aging and, according to
recent census data, one in three U.S. families have at
least one member with a disability; one in 10 with
children under 18 includes a disabled child.

Most men and women providing care to their chil-
dren and older or disabled relatives are primarily
employed outside the home. A disproportionate
number of caregivers are women.

As more mothers have entered the labor force, they
often face conflicts between job and family responsi-

bilities that have resulted in what the federal Equal
Employment Opportunity Commission
terms the “Maternal Wall,” which is a
cultural barrier that unfairly limits
their employment opportunities.
These conflicts are felt most
strongly by lower paid workers
who cannot afford to retain outside
caregivers.

Some couples play tag team to
fulfill their obligations by, for exam-
ple, working opposite shifts and tak-
ing turns providing care to children,
parents or disabled family members.
With less job flexibility or control
over their work schedules,
employees in lesser job
classifications may face
discipline or even dis-
charge as a result of the
extra time needed for
daily caregiving or to
address crisis
moments. These con-
flicts also, however, affect those in the executive
ranks, particularly women. Time taken to raise chil-
dren or care for elderly parents can inhibit a woman’s

career growth and con-
tributes to the infamous
glass ceiling often expe-
rienced by females in the
corporate world.

Claims Increasing
As the number of

caregivers has increased,
so has the number of
claims that caregivers
are being discriminated
against at work. The
Center for WorkLife Law
has documented a 400
percent increase in care-
giver or family responsi-
bility claims within the
last decade, with a plain-
tiff litigation success rate
of around 50 percent.

Furthermore, the
awards made in such
cases can be large, with
one recent verdict top-
ping $10 million. These
claims are not a new
cause of action.
Employees have been
charging discrimination
based on caregiving
responsibilities since the
1970s, but the recent
spike results form a
number of factors: the
possibility of collecting
more in damages after
the 1991 amendments to
Title VII of the 1964
Civil Rights Act; an

increased employee individual rights awareness; and a
generational shift that seems to be demanding that

employers allow more balance between home and
work life.

The most commonly used federal basis
for bringing caregiver claims are Title VII
and its amendment, the Pregnancy

Discrimination Act. Plaintiffs’ attorneys
have also brought effective federal claims

under the Family Medical Leave Act, the
Equal Pay Act, the Americans with

Disabilities Act, and the Employee
Retirement Income Security Act. Late this

spring, the federal Equal Employment
Opportunity Commission added

to the furor by releasing an
Enforcement Guidance on dis-
parate treatment discrimination
against workers with caregiving
responsibilities. This publica-
tion announced a growing
EEOC interest in caregiving dis-
crimination issues and, thus,

focused a spotlight
on them.

The majority of
federal Title VII
and Pregnancy
D i s c r i m i n a t i o n
Act cases revolve
around gender
s t e r e o t y p i n g
issues. They come
up, for example,
when an employer
assumes that
women with exist-
ing caregiving
duties or who are
pregnant will suf-
fer a higher rate of
absence or be oth-
erwise less devoted
to their jobs than
either men or
women who do
not bear such bur-
dens.

Disabilities act
cases generally

allege illegal discrimination based on the worker’s
association with a disabled individual.

Some cases have arisen from what might be con-
sidered benign, but unsolicited, employer efforts to
protect caregiving employees from working condi-
tions that would interfere with their home life on
the assumption that such concern would be wel-
come by the affected workers. One example is the
employer that skips over a young mother for a pro-
motion that would require relocation on the
assumption that she would not want the new job
because of the adverse impact moving might have
on her children.

The central problem in these Title VII, Pregnancy

Robert B. Mitchell, of Pullman & Comley LLC, has represented private
and public sector management in employment and labor matters for
more than 20 years. His practice includes employment relations coun-

seling, union avoidance and litigation and trial work. With less job flexibil-
ity or control over

their work schedules,
employees in lesser
job classifications
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or even discharge as
a result of the extra

time needed for
daily caregiving.

These conflicts also
affect those in the
executive ranks,

particularly women.

■ See COMPLICATING on PAGE 11
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FOR HOME HEALTH INDUSTRY,
‘COKE’ IS EASY TO SWALLOW
Supreme Court decision means no overtime pay for ‘companions’

By KATE H. BALLY

In-home healthcare is among the largest growth
sectors in the American economy. The U.S.

Labor Department estimates that between 2004
and 2014, the industry will see growth rates reach-
ing nearly 70 percent. The U.S. population is aging
and the “sandwich generation” has stretched itself
thin caring for both young children and elderly
parents. With these demographics at play, it’s easy
to understand the demand for in-home care.

Under the federal Fair Labor Standards Act
(FLSA), many employees in the in-home health-
care sector are entitled to minimum wage and
maximum hour rights. The approximately 1.4 mil-
lion in-home healthcare employees who provide
“companionship” services, however, fall outside of
the purview of the federal statute. In this context,
the case of Coke v. Long Island Care At Home, Ltd.
found fertile ground for debate and judicial review.

Evelyn Coke, an in-home healthcare attendant,
fit into the companionship exception. She argued

that she should be entitled to overtime
compensation and higher wages
despite acknowledging that her for-
mer employer, Long Island Care At
Home, had complied with existing
interpretations of the law. She
challenged those interpretations,
arguing that they were both
invalid and unenforceable.

Defining Services
In relevant part, the FLSA

minimum wage and max-
imum hour require-
ments do not apply to
“any employee
employed in domes-
tic service employ-
ment to provide com-
panionship services
for individuals who
(because of age or
infirmity) are unable
to care for themselves.” 29 U.S.C. § 213(a)(15).
Statutory terms are defined by the regulations
issued by the U.S. Department of Labor.

The department defines “companionship ser-

vices” as “services which provide fellowship, care
and protection for a person who, because of

advanced age or physical or mental infir-
mity, cannot care for his or her own needs.
Such services may include household
work related to the care of the aged or
infirm person such as meal preparation,
bed making, washing of clothes, and
other similar services. They may also
include the performance of general
housework: Provided, however, that

such work is incidental, i.e., does
not exceed 20 percent of the
total weekly hours worked.”
29 C.F.R. § 552.6.

The Labor Department
clarifies that “[e]mployees
who are engaged in pro-
viding companionship
services, as defined in §
552.6, and who are
employed by an employer
or agency other than the

family or household using their services, are
exempt from the Act’s minimum wage and over-

WAGE LAW Upheld 

Kate H. Bally is an associate in the Stamford office of Littler
Mendelson, P.C.,who represents and counsels employers on a

broad range of employment matters. Her practice includes litiga-
tion work in wrongful termination and employment discrimination. ■ See WAGE RULING on PAGE 13
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DISCRIMINATION Fallout

Lori Rittman Clark is an attorney at Tyler Cooper and a member
of the firm's Labor & Employment Practice Group. Dana Hrelic is
a summer associate at Tyler Cooper who will enter her third year

at the University of Connecticut School of Law this fall.

REAL RETALIATION OR 
JUST BAD MANNERS? 
Workers must prove ‘employers’ actions caused ‘materially adverse’ consequences 

By LORI RITTMAN CLARK
and DANA HRELIC

Just over a year ago, the United States Supreme
Court issued Burlington Northern &

Santa Fe Railway Company v. White
(126 S. Ct. 2405 (2006)),
which established a new stan-
dard for evaluating retalia-
tion claims brought under
Title VII of the Civil
Rights Act. The court
adopted a standard
which prohibits retalia-
tory acts of any kind,
whether they occur at
work or away from work,
and whether they involve
employment related acts
or non-employment related
acts.

The standard is
an objective one
which should be
evaluated in consid-
eration of how a rea-
sonable employee in
the fact-specific cir-
cumstances of the case at hand would perceive
the situation. In the words of the court: “Context
matters.”

Burlington Northern Decision
The Supreme Court recognized that, unlike

the anti-discrimination provision of Title VII,
the anti-retaliation provision is not limited to
actions which occur at work and/or are
employment related. Second, the court con-
cluded that the standard by which actions
should be evaluated, for the purpose of retalia-
tion claims, is an objective one: “A plaintiff

must show that a reasonable employee would
have found the challenged action materially
adverse, which in this context means it well
might have dissuaded a reasonable worker

from making or supporting a charge of dis-
crimination.”

The court explained its rea-
soning as follows: “We
phrase the standard in gen-

eral terms because the
significance of any given
act of retaliation will

often depend upon the
particular circum-
stances. Context mat-
ters.” This statement,

though brief, holds far-
reaching implications for

Title VII litigation. The court
further explained: “The real

social impact of workplace behavior
often depends on a constellation

of surrounding circum-
stances, expectations, and
relationships which are
not fully captured by a
simple recitation of the
words used or the physi-

cal acts performed.”
In applying this standard to the facts of

Burlington Northern, the court emphasized the
unique context of the plaintiff ’s situation. While
this type of examination worked in the plaintiff ’s
favor in the Burlington Northern case, the ques-
tion of what such a fact-specific examination
would mean for future Title VII retaliation claims
remained open.

Pundits’ Predictions
One of the most common predictions regard-

ing the court’s new “materially adverse” standard
was that it would lead to a drastic increase in the
number of retaliation claims brought in federal
court under Title VII.

Critics argued that Burlington Northern effec-
tively lengthened the list of actions plaintiffs

would use to claim retaliation, including off-the-
job incidents. They claimed that the new standard
would multiply the number of “trivial” issue
retaliation claims, such as hurt feelings and minor
workplace annoyances.

Plaintiffs’ attorneys, they worried, would
encourage such complaints, knowing that they
would more likely go to trial than fail on a pretrial
motion. In fact, critics were concerned that the
expanded list of retaliatory actions would essen-
tially preclude summary judgment motions from
being granted. Judges would be hard-pressed to
decide there was no genuine issue of material fact
where a jury might reasonably find that an action
against an employee constituted more than a
mere triviality.

One Year Later
In the year following the Burlington

Northern decision, many federal courts have
applied the Supreme Court’s directives quite
literally. Specifically, courts have begun to use,
on a case-by-case basis, a system of analysis
focused sharply on the particular facts of each
unique set of circumstances. It is clear that
courts have been acutely aware that context
matters.

Courts have observed, however, that even
under the more rigorous Burlington Northern
standard, “petty slights, minor annoyances, and
simple lack of good manners” do not normally
constitute “materially adverse” employment
actions.

To that end, courts have been resistant to
declare as “materially adverse,” employment
actions which include: relocation from one desk
to another; vague comments by unnamed
employees; transfers to different divisions (when
initiated by the plaintiff himself); and bad
employment evaluations that failed to signifi-
cantly impact the plaintiff ’s professional
advancement.

On the other hand, actions which circuit
courts have considered “materially adverse”

■ See NEW JOB on PAGE 15
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SUING Employers

TAXES CAN CAUSE PAIN, TOO  
IRS takes cut of ‘emotional distress’ awards, but not ‘physical injury’ payouts

By  V. MICHAEL SIMKO JR.

Marrita Murphy filed a complaint with the
Department of Labor alleging that

her former employer, the New York
State Air National Guard, in vio-
lation of various whistle-blower
statutes, had “blacklisted” her to
potential employers after she
complained about environmen-
tal hazards on an air base.
Ultimately it was found that that
the Guard had unlawfully dis-
criminated and retali-
ated against Murphy.
She was awarded
damages totaling
$70,000, of which
$45,000 was for
“past and future
emotional dis-
tress,” and $25,000
was for “injury to
[Murphy’s] voca-
tional reputation.”

On her tax
return for year
ending Dec. 31, 2000, Murphy included the
$70,000 award in her “gross income” pursuant
to § 61 of the Internal Revenue Code, paying
$20,665 in taxes on the award.

Murphy later filed an amended return seeking
a refund of the $20,665 based upon § 104(a)(2)
of the tax code, which provides that “gross
income does not include... damages... received...
on account of personal physical injuries or phys-
ical sickness.” At trial, a psychologist testified
that Murphy had sustained “emotional” injuries
since Murphy had “bruxism,” or teeth grinding
often associated with stress, and other “physical
manifestations of distress.”

Murphy argued in support of her amended
return that her $70,000 compensatory award
was in fact for “physical personal injuries” and
therefore excluded from gross income under §

104(a)(2). Though she lost at the district court
level, the U.S. Court of Appeals, District of
Columbia Circuit, in August 2006 reversed and
remanded, concluding that Murphy’s award

was not exempt from taxation pursuant to
§ 104(a)(2) but also that the $70,000
award was not “income” within the

meaning of the 16th Amendment. But
within a few months the court, sua
sponte, vacated that judgment and
ordered rehearing.

Insomnia And Headaches
On July 3, 2007, the D. C.

Circuit, in Murphy v.
IRS, held that dam-
ages received by
Murphy were out-
side the “personal
physical injuries or
physical sickness”
damages exclusion
from personal
income. For almost
a year, employment
lawyers represent-
ing plaintiffs

believed there was a chink in the armor of the
Small Business Job Protection Act of 1996.

The act put an end to the possible tax-free
treatment of recoveries for emotional distress,
in the absence of a physical injury or physical
sickness. The act expressly provides that “emo-
tional distress shall not be treated as a physical
injury or physical sickness.” The term “emo-
tional distress” includes physical symptoms,
“e.g., insomnia, headaches, stomach disorders
which may result from such emotional distress.”

An action must have its origin in a physical
injury or physical sickness for any damages
attributable to emotional distress to be excluded
from personal income. Personal injury attorneys
know this rule very well. It is common knowl-
edge that damages received by an individual on
account of physical injury or physical sickness
and any individual claims associated with the
injured or sick party (such as a claim for loss of
consortium due to the physical injury or physical
sickness of that person’s spouse) are excludable.

The plaintiffs’ employment practitioner
should therefore realize that if the circumstances
allow an opportunity to plead an underlying
physical injury, such as a battery that produces
various physical harms as well as emotional dis-
tress, then by all means the plaintiffs’ practi-
tioner should do so. In such a case, there would
not only be a physical injury, but also emotional
distress produced by the physical injury.

Admittedly, the opportunity for a plaintiff ’s
employment practitioner to plead a defendants’
conduct involving a physical touching that leads
to a physical injury is limited. But this issue has
presented itself to my plaintiffs’ practice recently
on three separate occasions involving claims of
sexual harassment and hostile work environment
where there were repeated uninvited touching to
the extent that the defendants’ bad actors grabbed
wrists and arms hard enough to cause bruising.

One of my cases involves a supervisor of a
much larger physical stature than my client
who, on occasion, pushed my client from
behind to the point that she was witnessed
falling to the floor causing bruised knees. Are
these injuries permanent?  Probably not. Do
these actions support a battery cause of action?
Probably yes. Has my client claimed and pled
emotional distress damages?  Most certainly.

Accordingly, should my client prevail at trial
and be awarded compensatory and emotional
distress damages, then those damages attribut-
able to emotional distress that are directly
attributable to physical injury should be
excluded from personal income.

Perhaps Marrita Murphy would have been
better served had her counsel sought a refund
of those taxes attributable to just the $45,000
recovery for “past and future emotional dis-
tress,” as opposed to seeking a tax refund for the
entire $70,000 award. It was found that Murphy
had teeth grinding and other symptoms associ-
ated with stress. But there was no evidence that
Murphy’s stress symptoms were as a result of
any physical injury related to her employment.
Hopefully there will be another “Marrita
Murphy” type case with better underlying facts
so the issue regarding the taxability of emo-
tional distress damages in the context of an
employment claim may be revisited. ■

V. Michael Simko Jr. is a partner at The Simko Law Firm LLC,
located in downtown Bridgeport. His practice focuses on

construction and employment law.
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