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MEDICAL MALPRACTICE

NEW Procedures

THE FACTS ABOUT DOCTORS' OPINIONS

Legislative language, court decisions help clarify lawsuit requirement

By RICHARD A. SILVER
and AMANDA WHITMAN

I n 2005, the Connecticut legislature signif-
icantly amended the requirements for
bringing a medical malpractice action. (See
Public Act No. 05-275, § 2). Now a plamtlff
must first obtain a written opin-
ion from a health care
provider of the same spe-
cialty as the defendant,
which states “that there
appears to be evidence of
medical negligence and
includes a detailed basis
for the formation of such
opinion.” (See General
Statutes § 52-190a.)
In addition, the
plaintiff must attach £
a copy of the opin-
ion, with the health |
care provider’s
name redacted, to
the complaint.
Finally, the statute
provides that “the
failure to obtain and " .
file the written opinion . . . shall be grounds
for the dismissal of the action.”

Since its enactment, there has been volu-
minous discussion over the meaning of this
new requirement. This article addresses
three important controversies: (1) Does the
failure to file a physician’s opinion deprive
the court of subject matter jurisdiction? (2)
What is the remedy if a physician’s opinion is
not sufficiently detailed? (3) Is a physician’s
opinion required to address causation?

Subject Matter Jurisdiction

While no appellate court decision has
addressed the issue, Superior Courts that have
examined it in detail have held that the failure
to file a written opinion does not deprive the
court of subject matter jurisdiction, and dis-
missal is discretionary, rather than manda-
tory. See Donovan v. Sowell, 41 Conn. Law
Reporter 609, (June 21, 2006); Greer V.
Norbert, 42 Conn. L. Rptr. 806 (Feb. 7, 2007).

There are cases to the contrary. However,
these cases do not give an in-depth analysis.
Rather, they appear to assume that the fail-
ure to file a written opinion deprives the
court of subject matter jurisdiction.

First and foremost, the terms of the statute
do not deal with the failure to file an opinion
alone, rather the express terms of the statute
state: “The failure to obtain and file the writ-
ten opinion . . . shall be grounds for dis-
missal.” Thus, dismissal is not warranted
under the clear terms of the statute where a
plaintiff obtains a written opinion but fails to
file the opinion. See Greer v. Norbert, 42
Conn. L. Rptr. 806. In Greer, the plaintiff’s

Richard A. Silver is a senior partner of Silver Golub &
Teitell, where his practice areas include medical mal-
practice, automobile negligence, product liability, com-
mercial litigation and matrimonial litigation. Since
joining the firm in October 2004, Amanda Whitman
has devoted her practice to civil litigation, including
personal injury and medical malpractice.

counsel had clearly obtained the opinion, but
had inadvertently failed to file the opinion.
Thus, applying the clear terms of the statute,
the court held dismissal was not warranted.
Moreover, even where the plaintiff failed
to obtain a written opinion, the statutory
language does not expressly state that this

— deprives the court of subject matter

. jurisdiction, or that dismissal is
required. As the court in Greer
explained, “the statute does not
say ‘the action shall be dismissed,
which could make it manda-
tory,” rather it uses the lan-
guage “shall be grounds for dis-
missal.” The court considered var-
ious definitions of “grounds” and
concluded they all supported that
dismissal under § 52-190a (c) is
discretionary.
The court in Donovan
\ ) also pointed out the statu-
tory language “does not state
.. that a plaintiff’s failure to
comply with [§ 52-190a]
' deprives the court of subject
matter jurisdiction, or .
that dismissal is mandatory.”
The court considered the statutory language
in light of the related principles for
determining whether a statutory
time limitation implicates sub-
ject matter jurisdiction, noting
“our Supreme Court has
stated . . . ‘there is a presump-
tion in favor of subject mat-
ter jurisdiction, and we
require a strong showing
of legislative intent that
[a statutory] time
limit is jurisdic-
tional.” Williams v.
Commissioner on
Human Rights and
Opportunities, 257

Conn. 258, 266
(2001). The court
in Donovan

explained “the lan-
guage the legisla-
ture used in subsection (c) is not the type of
mandatory language that can only be read as
implicating the court’s subject matter juris-
diction.” Thus, the court held that the failure
to file a written opinion is a curable defi-
ciency and dismissal under § 52-190a (c) is
discretionary.

Because the statutory language does not
address subject matter jurisdiction, and does
not use mandatory language, the better
interpretation of § 52-190a (c) is that failure
to obtain and file a written opinion does not
deprive the court of subject matter jurisdic-
tion. Instead, the defect is curable, and the
court has the discretion to decide whether it
is appropriate to dismiss the case.

The Superior Courts are virtually unani-
mous that challenges to the sufficiency of a
physician’s opinion are not grounds for dis-
missal under the statute, and should only be
made by a motion to strike. See Andrikis v.
Phoenix Internal Medicine Inc., 41 Conn. L.
Rptr. 222 (April 19, 2006); Hernandez v.

Moss, 2007 WL 1748121 (May 31, 2007).
This distinction is significant because
unlike a motion to dismiss, if a motion to
strike is granted, the plaintiff has an oppor-
tunity to amend the complaint to cure the
defect under Practice Book § 10-44.

In Andrikis, a case frequently cited on this
issue, the court concluded, after extensive
analysis of the statutory language and legisla-
tive history, that dismissal of a case due to
some perceived inadequacy in the contents of
the physician’s opinion would be unfair and
inconsistent with §52-190a. Specifically, the
court found “nothing in the plain language of
the statute or its legislative history indicate. . .
that an insufficient opinion is grounds for
dismissal of an action.” Since then, the over-
whelming majority of Superior Courts have
adopted the Andrikis court’s reasoning.

However, one court has taken an interest-
ing alternative approach. In Doe v. Priority
Care Inc. 2007 WL 1532859 (May 9, 2007),
the court interpreted § 52-190a (c) to allow
for discretionary dismissal both for the fail-
ure to file an opinion, and for the failure to
file an adequate opinion. The court suggested
that such discretionary dismissal should be
handled similarly to a dismissal under
Practice Book § 13-14 (dealing with sanc-
tions). The court found that the
opinion of the apportionment
complaint was inadequate, and

ordered the plaintiff to file a
proper opinion within 12
days or the apportionment
complaint would be dis-

missed.
The solution adopted
in Priority ~ Care
achieved a result simi-
lar to the majority
approach, because
the party was still
offered an oppor-
tunity to correct
the deficiencies in
its physician’s opin-
ion. However, rely-
ing on the express
language of the
statute, which allows only for dismissal for
the “failure to obtain and file” a written opin-
ion, the better interpretation is that chal-
lenges to the sufficiency of a physician’s opin-
ion must be made by a motion to strike.

While there is no formal written opinion
on this issue, the language of the statute
clearly does not require an opinion on cau-
sation. General Statutes § 52-190a (a) pro-
vides: “the claimant or the claimant’s attor-
ney . . . shall obtain a written and signed
opinion of a similar health care provider, as
defined in section 52-184c, . . . that there
appears to be evidence of medical negli-
gence and includes a detailed basis for the
formation of such opinion.”

By its express terms, the statute only
requires an opinion as to “medical negli-
gence.” The statute contains no reference to,
nor any requirement for, a physician’s opin-
ion regarding causation.

See OPINION on PAGE 8
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Preventive MEDICINE

NO HEADACHES WITH DETAILED RECORD-KEEPING

Technology complicates document storage, retrieval for health care providers

By JAMES ROSENBLUM

hen you mention records to health
care providers — and especially their

office administrators — they think -

“electronic medical records,”
“HIPAA” “computer systems,”

“security vendors,” “incompre-
hensible terms and acronyms,”

“huge expenses,” “disclosures

Medical practices are resistant to preven-
tive legal advice for a host of reasons. They
view it as a huge expense without value.
They believe they dealt with “the record”
problem by enhancing privacy,
confidentiality and security
S8 and establishing HIPAA
! mandated procedures and
forms. They assume “busi-
ness associate” agreements

nobody reads and nobody ,,? and notice of privacy

understands,” and, alas, practices are sufficient for

“aspirin.” “\ all record-keeping pur-
Their lawyers, however, have e poses.

nightmares about retrieving elec-
tronically hidden material
computer discs, or flash dri-
ves, or PDA's, and find-
ing vendors to re-cre-
ate “e-records.”

They are also con-
cerned about spoliation
of evidence, making
“frivolous” claims indefensible. This article
provides strategies to help lawyers persuade
medical practices to address these problems
and to provide practical, workable advice for
dealing with them.

James Rosenblum, of Rosenblum Newfield LLC, practices
in Connecticut and New York. He represents physicians
in medical liability, managed care and regulatory matters.
He is certified by the National Board of Trial Advocacy.

) |

Small or moder-
ately sized medical
practices lack
resources of large
organizations, like
hospitals or regional
medical networks.
Even where
i providers have good
procedures for computer on premises, poli-
cies may not have kept pace with the prolif-
eration of types of media, e.g., PDAs, flash
drives, laptops, etc., and locations of data.

Even a few years ago, there was routinely
a paper copy of most documents. Now,
scanning documents is so easy and so rou-
tine that paper records are declining.
Providers do not appreciate the hassle of
record-production or the consequences of a

Legal Nurse Services include:

—

EVERHART

LEGAL NURSE CONSULTING
AN EYE FOR DETAIL

Medical Records Stacking Up?
Need help understanding medical jargon?
Need help locating an expert witness?

. Detailed analysis and interpretation of medical records

. In-depth medical and nursing research

. Brief or comprehensive written reports and chronologies
. Locating expert witnesses nationwide

Over 22 years of professional nursing experience

Rebecca Everhart, RN, CCM, CLNC
Certified Legal Nurse Consultant

TOLL FREE: 866-922-NURS (6877)
MOBILE: 203-947-2876
EMAIL: reverhart@ctlegalrn.com
www.CTLegalRN.com

The key to saving time and money on medical cases

charge of spoliation of evidence. Doctors
don't think they will get sued and that, if
sued, cases will somehow go away once
some judge knows they have no merit.
Medical practices, understandably, do not
appreciate the scope of document discovery
during litigation.

Counsel for providers need to explain
limitations of existing safeguards, that com-
pliance with HIPAA does not mean that the
records problem has been solved, and that
business records agreements address impor-
tant issues, but not the types of issues which
are likely to arise in litigation. Attorneys also
need to emphasize how unpredictable litiga-
tion is, the cost of record production with-
out anticipatory planning, and the “cost” of
inability to produce records. Finally, there
need to provide simple, cost-effective ways
of doing such planning.

Anticipatory planning involves prepar-
ing an inventory and a few key policies, all
of which are outlined below:

What Records Are Involved?

The term “records” itself is ill-defined.
Even traditional “patient records” or “med-
ical records,” or “the chart” include different
things, e.g., pathology slides, radiology
studies, lab tests, and billing records. When
records are contained on computers, they
are often referred to as “data” or “files” The
inventory should specify the types of
records, insofar as possible, including:

* Clinical records, e.g., histories, physical
examinations, progress notes, consultation
reports and hospital records.

* Patient communications, such as voice-
mails, telephone call message pads and e-mails

» Pharmacy records, including orders
and prescriptions

+ Laboratory records, radiology reports,
films, pathology reports and slides

* Billing and health insurance records

» Employment records, including employ-
ment applications; payroll records; office
manuals, policies and procedures; and pen-
sion plans

» Contracts, including those with health
insurers and vendors

* Business associate agreements

» Partnership/shareholder agreements

* Financial records, including account-
ing, tax records, and bank records

* Insurance, other than health insurance;
including liability insurance, business oper-
ations insurance, etc.

Defining ‘Records’

Since the term “records” is vague, it
makes sense to define specified record sets.
For example, “clinical records,” could
include histories, physical exams, and
progress notes, but not consultations, hos-
pital records or billing records. Similarly, an
employee’s “personnel file” may include
evaluations but not more sensitive medical
information.

Storage, Possession And Control
The inventory should include locations
where records are maintained, such as:
¢ Centralized computers e.g., “servers,”

controlled or maintained by providers.

« Individual computers or media devices,
e.g., desk top computers, home computers,
laptops, CD-Roms, DVDs, and flash drives,
controlled or maintained by employees.

* Personal digital assistants, e.g., Treos,
Blackberries.

* Third parties, e.g., hospitals, insurers, lab-
oratories, pharmacies, and vendors (e.g., med-
ical supply companies), payroll companies.

* Insurers, including liability, health and
business insurers.

» Management companies.

+ Consultants, e.g., accountants, lawyers,
and benefit administrators.

When activity, like patient care, is on-
going, it is probably easy to retrieve such
information. However, when patient care
ends, or employees leave, it may not be clear
who has possession and control of records,
or whether those records can be accessed.
Therefore, the inventory should specify who
is in charge of the records, who can provide
them, and offer notice to the providers about
changes in responsibility for such records.

Format

Listing the format of data is important
because of all the possible formats, and
because formats change and become obso-
lete. Potential formats include: 1) Office-
based software, which often needs to be
updated. 2. Web based applications. 3) CD-
Roms. 4) DVDs 5) Tapes 6) Voice 7) Videos
8) Paper records

If formats evolve, or become outdated,
consideration should be given to determin-
ing whether and how to update records.

Back-Ups

Records are always subject to inadvertent
destruction. Paper records stored in base-
ments succumb to floods. Probably every-
one has lost computer files. Most businesses
have back-up systems, but these do not
control records maintained by other people
or entities, in different formats. The issues
to address are as follows: 1) Who makes
back-ups? 2) What is the format of back-
ups? 3) Where are back-ups stored? 4) How
are back-ups retrieved? 5) Can the date of
back-ups be controlled, i.e., can back-ups
reproduce data as of a specific date? If not,
is there a mechanism for at least preserving
data as of the time a request for informa-
tion is made?

Modification Of Records

Health care providers have an ingrained
view that records modifications include
lines through incorrect information, with
new information inserted with a date and
explanation. However, this is probably based
upon risk management advice, not a partic-
ular statute. Further, some computer pro-
grams, of course, do not allow this, or sim-
ply show when changes were made and who
made them. Further, HIPAA itself autho-
rizes corrections, where justified and agreed
to be providers, at the patient’s request.

When records are updated, they are

See LAWYERS on PAGE 6
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‘REASONABLE VALUE' OF MEDICAL SERVICES IN FLUX

Should a plaintiff recover medical damages at a rate higher than was actually paid?

By H. THOMAS WATSON

hen tortious conduct causes injuries,

the plaintiff is allowed to recover as
special damages the “reasonable value” of
the medical services needed to treat the
injury. Today, determining what is the “rea-
sonable value” of health-care services is
becoming a more challenging task.

In the United States, an ever increasing
number of people are covered by various
forms of private and public medical insur-
ance that provides medical services at negoti-
ated or group rates below providers’ so-called
“prevailing” or “usual and customary” rates.

With so many people covered by man-
aged care plans, only a small number of
people are actually paying what medical
care providers claim as their standard rates.
Insurers are paying only the discounted
rates negotiated under their contracts, with

Because the dollar amounts
are often so large and the
law is so fractured, the
‘reasonable value' of med-
ical services issue should
keep litigators busy for
years to come.

healthcare providers basically having to for-
give the remainder sought. Thus, the
amount that healthcare providers state on
their invoices are no longer the prevailing,
usual, typical, normal, customary or most
common rates. Such rates are, in fact,
unusual and almost never actually paid.

Although health-care providers may
charge their purported “prevailing” or
“usual and customary” fees to a minority of
patients who, for whatever reason, fail to
qualify for the more favorable negotiated
rates available to most other patients, it is
difficult to see why that circumstance
makes these charges more reasonable than
the lower, more common negotiated rates.

For this reason, allowing a plaintiff in a
tort action to recover medical damages in
any amount beyond what was actually paid
for the plaintiff’s medical care arguably
results in impermissible overcompensation
that is at odds with the fundamental pur-
pose of the tort system to make the plaintiff
whole. That fundamental purpose is not
served by awarding the plaintiff windfall
damages that more than compensates for
the harm actually caused. This, however, is
what is happening across the country.

The collateral source rule bars the defen-
dant from seeking to reduce the plaintiff’s
recovery by introducing evidence of pay-
ments to the plaintiff from sources unrelated
to the defendant. A majority of state
Supreme Courts addressing the issue have
held that this rule applies to bar evidence of

H. Thomas Watson, a partner at Horvitz & Levy in Encino,
Calif., concentrates his practice in insurance and health-
care law. He also is the firm's liaison to the California
Medical Association's amicus committee.

any reduction in a health-care provider’s
billed charges that may result from Medicare
or private health-care insurance contracts.
In some cases, courts have held that the
plaintiff can present evidence of the full-billed
amount as representing the reasonable value
of the medical services, while not specifically
addressing whether the defendant was barred
from introducing evidence of the discount.
See Mitchell v. Haldar, 883 A.2d 32, 40 (Del.
2005) “[T]he portions of medical expenses

EACH area of
the law has its own
unique challenges.
For 51 years, we
at RisCassi and

Davis have helped

that health care providers write off constitute
‘compensation or indemnity received by a
tort victim from a source collateral to the tort-
feasor’ The result is the same whether the
write off is generated by a cash payment ... or
... because of a reduction attributable to a
health insurance contract for which the tort-
feasor paid no compensation,” the court
wrote. “Consequently, [the plaintiff] was enti-
tled to present evidence of the full amount of
his medical expenses without any reduction

for the amounts written off by his health care
providers because of their contracts with [the
plaintiff’s] health insurance carrier.”

On the other side of the ledger, the
Pennsylvania Supreme Court, in Moorehead
v. Crozer Chester Medical Center, 765 A.2d
786, 789-91 (Pa. 2001), refused to allow
plaintiffs to recover more than the amount
actually billed for their medical services.
The Supreme Court of Kansas, in Rose v.

See REASONABLE VALUE on PAGE 8

sively and atten-
tively serving our
clients and our
community from
our office in Hart-
ford. A number of
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breaking cases. Assisting our legal colleagues with
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tionally well. If you would like help securing the
best possible outcome in an injury case, call us.

We have great passion for what we do.

That passion for the law started with Leon Ris-
Cassi in the 1940s and a law practice dedicated
to helping immigrant working-class families. By
1955, Bill Davis was a part of the team, both men
helping injured people put their lives back togeth-
er again. Fifty-one years later, Bill Davis, much
recognized for his contributions to law and the
community, remains active in the firm and in the
legal community.

Today, there are eleven seasoned attorneys,

along with a well-trained support staff, aggres-

our attorneys are members of The American Col-
lege of Trial Lawyers and The American Board of
Trial Advocates. Seven of our attorneys are cer-
tified in trial advocacy by the National Board of
Trial Advocacy.

Throughout our history, RisCassi and Davis has
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remained firmly committed to helping injured
victims of accidents and medical malpractice with
all the resources necessary to get results. If we can
help you with a challenging case, we hope you will
call us. All of our cases receive an extraordinary
level of personal and professional attention, and
the attorneys referring cases are always treated
as a key member of the legal team. We will meet
you and your client at their home or your office.
While our office is in Hartford, all of Connecticut

is our home.
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Community STANDARDS

A NATIONWIDE LOOK AT ‘LOCALITY RULES

States rethink laws limiting out-of-state witnesses in malpractice cases

By TRESA BALDAS
ALM Media

movement is slowly building to abolish

century-old medical malpractice laws
that judge a doctor’s performance by the
medical standards existing in the physi-
cian’s community.

Those laws, known as “locality rules,” are
on the books in 21 states. They were origi-
nally designed to protect rural doctors who
lacked access to medicines and training
available in big cities.

But plaintiffs’ lawyers, courts, medical
professionals and a handful of legislators
are calling for their demise, arguing that all
present-day doctors — regardless of where
they live and practice — have equal access
to quality training and the latest medicines,
and should therefore be held to the same
standards.

Critics claim that locality rules unfairly
dictate who gets to testify in medical mal-
practice cases. Plaintiffs’ lawyers dislike
them because they mandate that only locals
can be used as expert witnesses — a tough
feat in small towns where doctors are reluc-
tant to testify against colleagues.

“It's impossible to get an expert in a
small community to testify against a col-
league for a plaintiff. The brotherhood is
just too tight,” said plaintiffs’ attorney Mark
McGrath of Jensen McGrath Podgorny in
Research Triangle Park, North Carolina, a
state with a locality rule.

Proponents of locality rules argue that
they are still a necessity, particularly to
insulate doctors in rural areas who have
limited medical resources available.
Locality rules take that into account and
shield them from liability.

“You don't compare doctors in
Johnstown [Pa.] to doctors in Boston, it’s
the resources that are different,” said Stan
Milavec of Mitts Milavec in Philadelphia,
who represents physicians in health care lit-
igation.

“It’s not that doctors are looking to per-
form [at] lower standards,” he added.
“They’re working in very different environ-
ments and courts recognize that.”

Locality rules vary from state to state. For

example, Idaho and New York use the
strictest rule, known as the “same commu-
nity” standard, which bases the standard of
care on what doctors in the same town are
doing. Three states — Arizona, Virginia and
Washington — use a statewide standard of
care. Eleven states, including Michigan,
Illinois and North Carolina, use a “same or
similar community” standard, which allows
for out-of-state doctors to testify in mal-
practice cases if they can show that their
medical community stan-

dards are similar to the
defendant’s.

that a plaintiff’s expert must be familiar with
the actual standard of professional practice
in the defendant’s own community in order
to be able to testify that the defendant’s com-
munity is similar to another community
with which the expert is familiar.”

Tilted Toward Doctors?

Plaintiffs’ lawyers say that efforts to abol-
ish locality rules are long overdue. They
argue that the rules have long favored doc-
tors, largely because of the requirement that
only local experts be
used as wit-

nesses. Some

Efforts To Change locality rules,
Legislative efforts to = like Virginia’s,
abandon or modify ‘ / cover the whole
locality rules  have A state. Others are
occurred in a handful of e based on small
states, including — - townships or

Michigan, Pennsylvania
and Tennessee.

In May, Tennessee
lawmakers tabled a bill
to eliminate the local-
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But in recent years a growing number of
courts have started loosening their interpre-
tation of locality rules, permitting out-of-
state witnesses to testify in medical malprac-
tice cases.

In North Carolina, a federal judge last
October swept aside that state’s locality rule
when he upheld an Ohio doctor’s testimony
in a local malpractice case, finding that, “if
the expert witness testifies that the defen-
dant physician adhered to the highest stan-
dard of practice applicable anywhere, qual-
ification occurs regardless of a lack of
familiarity with local standards.”

In 2005, an appeals court in Tennessee
also upheld the testimony of an out-of-state
neurologist, stating: “We have never held
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vince a judge to allow
their testimony. The experts must either
show that their community and medical
services are similar to those where the mal-
practice occurred, or prove that they are
familiar with the defendant’s community
and medical resources.

McGrath said this process costs time and
money. And too often judges are quick to
disqualify an expert because of a lack of
demographic knowledge, he said.

“If you get a Boston neurosurgeon who
says, ‘This guy screwed up terribly, . . . a
judge may step in and say, ‘No, you have
never been to this hospital. I'm not going to
let you testify, ” McGrath said. He added:
“It’s really draconian.”

But not all doctors have access to the
same resources, particularly those in rural
areas, countered Kansas defense attorney
Amy S. Lemley, who believes that locality
rules are still essential in protecting small-
town doctors.

“Urban experts often have unrealistic
expectations of the resources available to
rural practitioners,” said Lemley of
Foulston Siefkin in Wichita, Kan. “Often,
plaintiffs’ experts are drawn from university
settings where they have a flock of resi-
dents, medical students, and other support
personnel following them around treating
them like God. That can be nicely con-
trasted with the small-town physician who
single-handedly has to take care of aging
patients in a four-county geographic area,
all by himself.”

Useful Cross-Examinations

As a defense attorney, Lemley said the
locality rule is a useful cross-examination
tool to show that out-of-town experts have
no sense of what it’s like to practice in a par-
ticular community.

For example, she said, if there is a dispute
about whether there was an unreasonable
delay in a diagnosis and the facts arose in a
small town where the radiologist was on
call and lived far away, and the hospital had
a CT machine, but no MRI machine, “all of
those details become relevant to the fairness
and credibility of the expert’s opinion.”

Milavec, the defense counsel at Mitts
Milavec in Philadelphia, notes that
Pennsylvania’s locality rule applies only to
general practitioners. Specialists are held to
a national standard. “I think in most states,
and certainly within Pennsylvania, the local-
ity rule works just fine,” he said. “It’s fair to
the patient and it’s fair to the physician.”

Specifically, Milavec said, a locality rule
can protect a doctor who properly diag-
noses an illness, recommends a certain pro-
cedure or treatment, but notes that the
patient will have to travel elsewhere for the
treatment because it’s not available locally.

“You may not have access to certain
oncology services where you are, or access to
specialists. The locality rule takes that into
account,” Milavec said.

LAWYERS ADVICE ON DOCUMENT STORAGE

From WARD OFF on PAGE 4

“changed” in a broad sense. Computers also make it easier to
“delete” and replace than supplement and erroneous notes.
Information may also be aggregated or distilled, for manage-
ment or financial reports. Therefore, in light of the need for
maodifications and corrections, plus the diversity of formats and
locations of records, it makes sense to recognize the need for
maodifications and have a policy to address them.

Duration Of Storage

There are standard criteria for determining how long to
save paper records, depending upon reasons for keeping
them and attempts to figure out applicable regulatory provi-

sions, e.g., income tax codes. It is worthwhile to have a single
document which outlines these policies, and lawyers are
valuable advisors in creating such policies.

Although a common instinct is to think that all records
should be kept for as long as possible, it is simply not possi-
ble to do so. Further, there is an incentive to eliminate paper
records, because they can take up a significant amount of
space. Electronic records can be stored more easily but still
have to be stored on some type of media in some type of
location, and storage of digital media may require back-ups.

Many types of records (e.g., telephone records, voice
mails, and e-mails) are often deleted or the substance of
such information is preserved in other ways.

Finally, if records are supposed to be maintained, then

they have to be produced where requested and relevant in
litigation, and providers can be penalized if the records are
irretrievable. Meanwhile, if records are legitimately
destroyed pursuant to an existing document destruction
policy, then there are no penalties for record destruction.

As everyone knows, records purportedly deleted may be
retrievable by technical wizards, like Kroll OnTrack. However,
this is costly. Therefore, it makes more sense to know which
records need to be maintained, and for how long.

There are many other issues which can arise. Lawyers have
to appreciate the unique characteristics — and limitations —
of the businesses they advise. Prevention — like insurance —
needs to be practical and cost-effective. Hopefully, the fore-
going outline is at least a start toward these goals.



OCTOBER 2007

MEDICAL MALPRACTICE

NEW MEDICARE RULE MAY FUEL LITIGATION

Policy stops payment to hospitals for ‘preventable injuries’

By TRESA BALDAS
ALM Media

Medicare’s decision not to pay for pre-
ventable hospital injuries such as falls
and infections is being blasted by health care
attorneys who fear the new policy will trigger
more litigation and administrative headaches.

Attorneys representing hospitals and
doctors argue that the policy, which goes
into effect in October 2008, will only com-
plicate an already convoluted malpractice
area by adding a new issue to the mix; What
is preventable in a hospital, and what is not?

Under the new Medicare policy, the gov-
ernment has stated that it will not reim-
burse hospitals for eight injuries, including
patient falls, pressure ulcers, several types of
infections, removal of objects left in the
body during surgery and injury caused by
incompatible blood products. The rule
change also prohibits hospitals from billing
patients for preventable mistakes.

“Litigators are looking at this and think-
ing, ‘This is going to create a lot of work,”
said William Maruca, a health care partner
in Philadelphia-based Fox Rothschild’s
Pittsburgh office who counsels doctors on
compliance matters.

Maruca said the new policy is a step
toward federalizing malpractice law, where
the government will dictate the appropriate
standard of care and what constitutes a
mistake—a move that will benefit plaintiffs’
lawyers, he said.

The boost for plaintiffs, he said, is that
they’ll now be able to argue before jurors
that Medicare wouldn't pay for a particular
injury because they declared it a mistake,
thus proving malpractice. “It will give
plaintiffs’ lawyers more ammunition in
proving malpractice,” Maruca said.

More ADA Claims

Maruca also expects the policy will
induce a high amount of preadmission
testing, with hospitals taking extra steps to
weed out those who are predisposed to
developing infections or a particular prob-
lem. The additional testing will lead to a lot
of Americans With Disabilities Act litiga-
tion over whether patients were turned
away from elective procedures because they
were deemed at high risk for infections or
falls because of their disability.

Jack Wenik, partner at Newark, N.J.-
based Sills Cummis Epstein & Gross, also
foresees the policy creating more malprac-
tice problems for the health care industry.
“If Medicare is deciding what is and is not
preventable, that will surely lead to more
litigation,” Wenik said.

Medicare officials would not speculate
on whether the new regulations would trig-
ger litigation. They stressed that the regula-
tions were required by the Deficit
Reduction Act of 2005, and that they are
not punitive in nature, but rather aim to
give hospitals a financial incentive to take
steps to prevent hospital-acquired condi-
tions that are reasonably preventable.

“What we’re trying to do here is to move
us away form being a passive payer of ser-
vices to becoming an active purchaser of
high-quality care,” said Herb Kuhn, deputy
administrator for the Centers for Medicare

& Medicaid Services.

Sean Dwyer, a litigator who defends hos-
pitals and physicians in malpractice suits and
regulatory matters, expects that infections,
falls and bed sores will create the biggest legal
headaches for health care providers. Those
injuries will wind up being litigated the most,
he said, with hospitals filing administrative
appeals and federal lawsuits arguing those
types of injuries aren’t always preventable.

“The definition of preventable injuries is
up in the air at this point,” said Dwyer of New
York’s Havkins Rosenfeld Ritzert & Varriale.
“There are many instances—especially when

you're dealing with geriatric accidents—
where falls or bed sores aren’t preventable.”

Plaintiffs’ lawyers, meanwhile, say the
Medicare plan stopping payment for mis-
takes is long overdue.

Plaintiffs’ lawyer Jay Silberblatt of
Silberblatt Mermelstein in Pittsburgh, said he
has long argued at malpractice trials against
paying hospitals for mistakes. “It never made
sense to me that you could have a judicial
determination that a health care provider was
negligent, but was already paid for by an
insurance company or Medicare,” he said.

Silberblatt said the new legal issue being

raised by the new Medicare policy is what
entity determines whether negligence
occurred and whether it was the health care
that caused a patient to suffer harm.
“Typically, what happens now is the patient
files a medical malpractice claim against the
health care provider,” he said. “It sounds
like now, Medicare might make some type
of predetermination.”

Is that more ammunition for plaintiffs’
lawyers? “I really don't know,” Silberblatt
said. “I think only time will tell what impact
this will have on the prosecution of medical
malpractice claims.”
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MEDICAL MALPRACTICE LITIGATION

Do you need to refer a med-mal matter?
Do you have a conflict or need out-of-county counsel?
Does your client have a case you can’t handle?
Has a client asked you for a second opinion?

Is your case going up on appeal?

CALL US. IF WE CAN HELP, WE WILL.
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